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1. INTRODUCTION

,Children begin by loving their parents; as theyogr older they judge them;
sometimes they forgive them.*
Oscar Wilde

Divorces and separations where children are affealevays cause emotional stress for all
parties. One parent will move out or has alreadyedoout and the once called “home” is now a
single-parent family. Regarding their children pasehave to decide sooner or later where the
children will live, on the amount of subsistence, @are and custody and on how often the non-
residential parent is allowed to see the child®uar paper deals only with the last questions,
namely with visitation rights of parents.

If the parents are unable to find a mutual agree¢megarding visitation rights, it will be up to
the court to settle the dispute. Especially witgarel to infants and younger children a decision
needs to be made urgently in order to prevent @nation from the non-residential parent.
However, when the court must be involved, the sibtnabetween the parents has often become
highly conflicted. Both parents appear to act i thild's best interests and to know how visitation
rights should be exercised. Once the parents adehed against each other it is very difficult for
the court to establish the true facts and to read@ecision fast. After all, the court has not éald
solely with a simple legal question as the executbthe visitation rights plays a decisive role in
the development of the parent-child-relationshipergfore, the court faces particular challenges as
it has to consider emotional, educational and pspdfical aspects as well.

In our paper we deal with the fundamentals of &ign rights in international and European law.
Following this, we will give an insight in the Ausin legal system on visitation rights and
introduce you to some particular Austrian featurasich play a major role in the decision-making
process and may be an innovative approach for athantries. At the end we review critically the
current legal situation and offer perspectivesapds which may concern other European states as

well.
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2. ABBREVIATIONS

ABGB

Art

AuURStrG

Austrian civil code
Article

Austrian code on non-contentious matters

Brussels lla Regulation Council Regulation (EC) No 2201/2003 2 November 2003

cf.

e.g.
ECHR
EctHR
ECJ
EF-Z
ie.
iFamZ
LG/LGZ
OGH
pub.
Rz

TFEU

concerning jurisdiction and the recognition andoecément of judgments in
matrimonial matters and the matters of parentalpaesibility, repealing
Regulation (EC) No 1347/2000

compare

example given

European Convention on Human Rights
European Court of Human Rights

European Court of Justice

Zeitschrift fur Familien- und Erbrecht

id est

Interdisziplinéare Zeitschrift fir Familienrecht
Regional civil court l{andesgericht fur Zivilrechtssachen
Austrian Supreme Cour©perster Gerichtshf
Publisher

Marginal number

Treaty on the Functioning of the European Union
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3. RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE UNDER THE ECHR

According to Art 8 ECHR and the identical Art 7 thie Charter of Fundamental Rights of the
European Unior‘everyone has the right to respect for his privated family life [...]". The
existence or non-existence of “family life” is aegtion of fact, basically depending upon the
existence of personal ti€sFamily life” is not confined solely to marriageabed relationships and
may encompass othde facto“family” ties where the parties are living togethmirtside marriagé.

A child born out of such a relationshipipso iurepart of that "family” unit from the moment and
by the very fact of his birthA mere blood relationship/biological kinship beemea natural parent
and child is not sufficient to be qualified as ¢xig “family life” under Art 8 ECHR? However, if
the non-existence of a “family life” is not attritalle to the biological parent, an “intended family
life” may also falls in the ambit of Art 8 ECHR.

Within the above described scope, the visitatightrfalls within the ambit of Art 8 ECHR and
is, thus, an acknowledged right of nfalthough in principle this right concerns the taaship
between family members, third parties are obligedespect this right and may not interfere in the

family life of others’ Third persons may only have visitation rightsstifong personal/emotional

1 EctHR L. v. The Netherlands, Judgement of 1 Jub@42Application no. 45582/99; EctHR Nylund v. FEind,
Judgement of 29 June 1999, Application no. 27110/95

2 EctHR Hoffmann v. Germany, Judgement of 11 Oct@®érl, Application no. 34045/96; EctHR Keegan &ldnd ,
Judgment of 26 May 1994, Application no. 16969/90.

3 EctHR Hoffmann v. Germany, Judgement of 11 Oct@®éx1, Application no. 34045/96; EctHR Keegan gldnd ,
Judgment of 26 May 1994, Application no. 16969/90.

4 EctHR Anayo v. Germany, Judgement of 21 DecemB&0 2Application no. 20578/07; EctHR Nylund v. Find,
Judgement of 29 June 1999, Application no. 271104@6 Univ.-Prof. Dr. Lamiss Khakzadeh-Lejl#dfamzZ 2014,
96.

5 EctHR Anayo v. Germany, Judgement of 21 Decemi®d02Application no. 20578/0Khakzadeh-LeilerDas
KindNamRAG 2013 aus grundrechtlicher Perspektivesd@®ipe- und Kontaktrecht sowie verfahrensrechtliche
Aspekte, iFamZ 2014, 96.

6 RIS-Justiz RS0047754.

7 Thoma-TwarochKeine Durchsetzung des Besuchskontakts gegerHden(als Dritten); Durchsetzung gegentber
der Mutter nach § 110 Au3StrG Kontaktrecht, iFar0Z23214.

-6 -
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ties between the third person and the child éxist.

Under Austrian law the child has the constitutiongiit of contact with both parents.

An interference with visitation rights is according Art 8 ECHR only permitted, if the
interference isih accordance with the law and is necessary in mal&atic society in the interests
of [...] for the protection of health or morals, asrfthe protection of the rights and freedoms of
others (including the child). Under Austrian law, an@nference in visitation rights is allowed, if it
is in the best interests of the chifd.

Whether an interference is justified or not mustdeeided in each case individually. However,
the EctHR considers a stricter margin of appremmtif the national limitations effectively curtall
family relations between the parents and a youiid.¢h

4. BUROPEAN LAW

4.1. BrusseLsll A RecuLaTiON

The Council Regulation (EC) No 2201/2003 of 27 Naber 2003 concerning jurisdiction and
the recognition and enforcement of judgments inrimainial matters and the matters of parental
responsibility, repealing Regulation (EC) No 1340Q (Brussels lla Regulation), applies in all
member states of the European Union with the sptemion of Denmark (Art 2 Brussels lla
Regulation). According to Art 1 Sec 2 lit b civilatters relating to the attribution, exercise,
delegation, restriction or termination of paremntasponsibility, explicitly also include rights of
custody and rights of access. Thus, visitationtsigire captured by definition by the scope of
application of this regulation.

As any other regulation, the Brussels Illa Regutatmjoys precedence of application in EU
member states (except Denmark) and is directlyiegdge (Art 288 TFEU).

8 Khakzadeh-LeilerDas KindNamRAG 2013 aus grundrechtlicher PerspekBbsorge- und Kontaktrecht sowie
verfahrensrechtliche Aspekte, iFamzZ 2014, 96.

9 Art 2 Federal Constituion regarding the Right<bildren Bundesverfassungsgesetz iber die Rechte von Kjndern
BGBI. I. Nr. 4/2011.

10 Art 2 Federal Constituion regarding the Right<bfldren Bundesverfassungsgesetz tber die Rechte von K)ndern
BGBI. I. Nr. 4/2011.

11 EctHR Hoffmann v. Germany, Judgement of 11 Odatad@01, Application no. 34045/96; EctHR Elsholz v.
Germany, Judgement of 13 July 2000, Application2%¥.35/94.

-7 -
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The Brussels lla Regulation does not contain argsrof substantive law. With regard to
visitation rights the following provisions are @levance:

4.1.1. INTERNATIONAL JURISDICTION

In general, the courts of a member state shall hawvisdiction in matters of parental
responsibility over a child who is habitually resmd in that member state at the time the court is
seized (Art 8 Brussels lla Regulation). The “hadlittesidence” of a child must be established on
the basis of all the circumstances specific to éadlvidual casé? Criteria that must be taken into
consideration are e.g. the (not only temporary)spta} presence of the child (duration), conditions
and reasons for the stay, degree of integratiorth@nsocial and family environment), the child’s
nationality, the place and conditions of attendaaicechool, linguistic knowledgéArt 9 and 10

Brussels lla Regulation state exceptions fromgiseral rule, if the child moves or is abducted.
4.1.2. AJTOMATIC RECOGNITION AND ENFORCEMENT OF VISITATIONS RIGHTS

An enforceable judgment regarding visitations gifiven in a member state shall be recognized
and enforceable in another member state withoun#esl for a declaration of enforceability and
without any possibility of opposing its recognitigArt 41 Sec 1 Brussels lla Regulations). An
important condition for the automatic recognitiordaenforcement is that all parties concerned were
given an opportunity to be heard, which includes toncerned child, unless a hearing was
considered inappropriate with regard to the agdemgree of maturity (Art 41 Sec 2 Brussels lla
Regulations). Further requirements must be futfiler judgments given in default (Art 41 Sec 2 lit
a Brussels lla Regulations). If these procedueaiddrds are not complied with, a direct recognition
is not possible. Although not mentioned directlythe Brussels lla Regulations, the enforcing court
is allowed to object the recognition/enforcemene da non-compliance with public policy as
enforcement procedures are subject to the law efsthte in which enforcement is sought. For
example, in Austria it is not permissible to remavehild from one of its parents in order to enéorc
visitation rights. Therefore, stricter means ofaoément may not be enforced by those member

states with reference to public policy/unconstitoglity

12 EJC C-523/07.
13 EJC C-523/07.

14 Thoma-TwarochGrenzlberschreitende Auslibung des Besuchsr&thtiie, 2010.

-8-



THemis CompemiTion 2016, Smi-FiNaL B
Team Austria

4.1.3. FRACTICAL ARRANGEMENTS FOR THE EXECUTION OF VISITATION RIGHTS

With regard to the direct recognition of visitatioghts the enforcing court could make practical
arrangements for organizing the execution of wisitarights, if the necessary arrangements have
not (sufficiently) been made in the judgment toeldorced (Art 48 Sec 1 Brussels Ila Regulation).
These practical arrangements shall cease to appspu@nt to a later judgment by the courts of the
member state having jurisdiction (Art 48 Sec 2 Bals lla Regulation).

4.2. ALTERNATIVE VISITATION RIGHTS CONCEPTS

In order to compare the Austrian system to othemtites, we have picked three European

countries with — in our view — interesting or susprg regulations regarding visitation rights:
4.2.1. Buiceium

As a general principle after a divorce the judgestaxplore, whether the right of custody can be
exercised by both parents on equal terms, meahigtie child should reside (alternating) with
both parents for the same amount of time. Thuscliid lives with both parents and therefore it is
not necessary to deal with visitation rights. ¥ dourt is of the opinion that a “fifty-fifty ressece”
is not suitable in the individual case, the judge wule otherwise. However, such an judgment must
state the reasons for such a decision . This poovisas initiated by a discussion regarding gender

equality, as politics noticed that mothers wereegalty privileged regarding custody rigHts.
4.2.2. SQ0VENA

The most important maxim is the best interestdefahild. Thus, the child has to be heard and
its will and desires must be taken into consideratiThe parents are obliged to act loyal, which
means they not only have to neglect all measumgsiniflict the visitation right of the other parent
but have also to support the visitation rights, ®agsmooth (psychic) resistance of the child agfain
the visitation. A violation of these obligationsnche sanctioned with the deprivation of visitation
rights and/or custody rights. Regarding the vigtatrights a court may only decide once the
parents have unsuccessfully tried to find a muagaéement with the help of social servite.

4.2.3. CecH RepusLIC

In case of restriction of custody rights, the cewt the Czech Republic must mandatory check,
whether not only the custody rights, but also th&tations rights of this parent should get

15 Bergmann/Ferid/Henrichinternationales Ehe- und Kindschaftsrecht (BFHir@), Belgien 111.A.7.c.

16 Bergmann/Ferid/Henrichinternationales Ehe- und Kindschaftsrecht (BFHir@), Slowenien III.A.7.d.

-9-
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restricted. In case of deprivation of custody righthe court must explicitly grant this parent
visitation rights, if this lies in the best intet®sf the child. The court can exclude certain @essor
determine specific conditions regarding the execubf visitation rights. The person having the
care and custody of the child has certain obligatidike preparing the child for the visit or to
cooperate with the visiting parent. A violation thiese duties may be a reason for a new court

decision with respect to child custody.

5. AUSTRIAN LAW

5.1. AGREEMENTSAND DECISIONS REGARDING VISITATION RIGHTS

In Austria the legal position of children differgtivrespect to their age. The law defines three
groups of underage persons: persons under 7 yeansoa legally competent at all (“children”),
underage minors (7 years — 14 years) and childrémecage of consent (14 years — 18 years/age of
majority) ®

Primarily, visitation rights are regulated by spiecconsensual agreements stipulated by the
parents without any interference of the court. iBarbf such agreements would be the child and
both parents. A child of the age of consent doeseéd a representative for such agreements.
Depending on its ability to reason and its powerjuafgment also an underage minor can be
involved in such an agreemeéfit.

In case of a consensual divorce parents must hgrezé upon the extent of the visitation right
of the parent that will live separated (non-rest@gparent) before the divorce may be carried out.
This way conflicts after the divorce are obviatedlvithin a contentious divorce visitation rights
don't get regulated at all.

Although in practice it is very common to agree mp® consensual solution, it must be
considered that an agreement, which is not madt®mb of the court is not binding and conclusive.

Regarding visitation rights in principle only a d@on rendered by the court or an agreement made

17 Bergmann/Ferid/Henrichinternationales Ehe- und Kindschaftsrecht (BFHirt@), Tschechische Republik I1I.A.7.
18 § 21 ABGB; § 865 ABGB.
19 Fischer-Czermalin Kletecka/SchauelABGB-ON'®, § 187 Rz 10 (Stand 01.03.2015, rdb.at).

20 Beclin, Neuerungen im Obsorge- und Kontaktrecht durchkiadNamRAG 2013, 81, iDeixler-Hiibner/Deixler
(pub.), Kindschafts- und Namensrechts-Anderungsg&2613).

-10 -
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in front of the court is enforceable (§ 110 Abs 2 AuRstrGY* Thus, the parties always have the
possibility to propose a motion to have the vigiatights settled by court, if this serves thedhi
needs bettef. The court can only aex officioif the well-being of the child is endangeréd.

The guiding principle for decisions and agreemerggarding visitation rights is the
maintenance/realization of the best interests efctild. Parents and also courts have to accept the
dominate role of the child's best interests.

5.2. (OBLIGATION TO HEAR THE CHILD

According to 8 105 Abs 1 Aul3StrG every child hasb® heard by the court in law suits
concerning care, parenting and visitation righteatihg a child allows the court to consider the
wishes of the child depending in considerationt®fage. Thereby the court examines if the minor
has been influenced somehow or if the child's staté expresses its own interests and wishes.

Interviewing a child under the age of ten is maisiypposed to ascertain its attitude towards the
questions to be cleared. This way the court carnstand the circumstances from the child's view.
Furthermore the child gets informed about the sterte trial*®

While the testimony of an underage minor servey asl evidence within the trial, children of
the age of consent do have a legal standing, ardftire have a right to be hedfd.

According to 8 105 Abs 1 AuRStrG interviewing aldhgounts to the duties of the guardianship
court. Interviewing children over the age of teltsfan the exclusive competence of the court. With
respect to children under the age of ten, the aamtalways instruct other persons or instituti@ns
interview the child?® However, irrespective of the age of the childeiaiewing the child by a third

person, i.e. not the person responsible for thesies is only permitted, if particular circumstasc

21 Fischer-Czermaln Kletecka/SchauerABGB-ON1.03,8 187 Rz 10 (Stand 01.03.2015, rdb.at

22 Beclin Neuerungen im Obsorge- und Kontaktrecht durchkiadNamRAG 2013, 80.

23 Fischer-Czermalin Kletecka/SchaueirABGB-ON"*§ 187 Rz 11 (Stand 01.03.2015, rdb.at).

24 Fischer-Czermalin Kletecka/SchaueirABGB-ON*%§ 187 Rz 3 (Stand 01.03.2015, rdb.at).

25 Beckin Gitschthaler/HoéllwerthKommentar zum AuR3erstreitgesetz, Aul3StrG § 105RS1and 1.11.2013, rdb.at).
26 Beckin Gitschthaler/HollwerthAu3StrG § 105 Rz 13 (Stand 1.11.2013, rdb.at).

27 Beckin Gitschthaler/HollwerthAu3StrG § 105 Rz 3 (Stand 1.11.2013, rdb.at).

28 Beckin Gitschthaler/HollwerthAu3StrG § 105 Rz 14, 15 (Stand 1.11.2013, rdb.at)

-11 -
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require it?° like the child's well-being would be endangeredecause of a lack of the capability
for understanding (8 105 Abs 2 AuRStrG).

There is no need to conduct a hearing in ordentierview a minor. Usually it is in the child's
interest to do the interview outside of an oralgeeding (8 20 Aul3StrG). A child should not be
heard in the presence of its parents in order tadaemotional burden and mental overlazdhe
child. The focus of the interview really should be the child and its interests, but not on the
arguments of the parents.

The jurisdiction takes the view that children untleg age of four should not be interviewed,
because they are not capable to make a considetechent! Children between the age of five and
six should only be interviewed, when it is impottéor the court to make its decisidhChildren
between eight and ten years are — according taaangirisdiction of the OGH — able to express
their opinion accuratefj.

The court is allowed to desist from hearing a mirfdhe child's well-being is endangered, either
directly through the hearing or the delay, thatassed by a hearing. That would be the case, when
there were suspicions of child abuse, where fasbrex are necessatyHearing the child should
also be avoided, when it would lead to a conflitlayalties for the child harmful for its
development? This doesn't mean, that the hearing has to regwimpletely undone, but rather, to
perform it oriented by the child's well-being. Seegtions, that give the child the impression, & ha
to chose somehow between its parents, must natkesl @t any cosfs.

Anyhow there is no court settlement to be declavdden a child at the age of consent

refuses to visit its parent. The court has to drgame to an amicable settlement and can even offer

29 Beckin Gitschthaler/Hoéllwerth, Au3Str@ 105 Rz 16 (Stand 1.11.2013, rdb.at).
30 Beckin Gitschthaler/HollwerthAuRStrG § 105 Rz 21 (Stand 1.11.2013, rdb.at).
31 OGH 5 Ob 272/03s, OGH 6 Ob 2/11d.

32 Beckin Gitschthaler/HollwerthAuRStrG § 105 Rz 28 (Stand 1.11.2013, rdb.at).
33 LG Linz, EF 122.255; LGZ Wien, EF 81.041.

34 LG Salzburg, EF 118.889.

35 RIS-Justiz RS0119597.

36 Beckin Gitschthaler/HollwerthAuRStrG § 105 Rz 30 (Stand 1.11.2013, rdb.at).

-12 -
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the child mediation. Do these efforts stay unsugfogsthe motion has to be deni&d.
5.3. GHiLbREN ADVISOR (KINDERBEISTAND)

According to 8 104a Abs 1 Aul3StrG an advisor foruaderage minor has to be appointed in
lawsuits concerning custody or the right of visdaf if it is — under the aspect of the intensify o
the dispute — required to support the child. Inecakparticular need and with the approval of the
child, such an advisor can also be appointed fonila over the age of fourteen up to the age of
sixteen. It is required though, that the court aeone qualified on hand. Examples, where the
need of an advisor is indicated are e.g. pareritbeiag able to agree upon visitation rights atrtou
and unwilling to try mediation in order to find alstion. Basically, a children advisor is required
because usually a child is under massive emotidnadéth during its parents dispuite.

A children advisor is appointedx officia Neither the parents nor the child have a right of
motion. They only can suggest the appointment ofiidren advisor, however, these suggestions
are not subject to a formal court decision. Sooifaalvisor is appointed, there is no legal remedy
against this decisiofi.

Advisors are selected by the court. However, thetatan only appoint persons that are listed by
the Federal Ministry of Justice (8 104a Sec 1 AuB5tOnly psychologists and pedagogues can be
named as advisor of a child. The advisor has tce hesveral years of relevant professional
experience with minors and broken homes. He/she amteds to be at the current state of
research/knowledge regarding the (psychologicalfiéru of a child with a divorce. In general, the
requirements to be named as an advisor are vécy*str

An advisor should be appointed as soon as possibteder to evade early escalations and
support the child. The appointment of an advisar lba fought by the parties with an appeal. In
principle, the decision to appoint a children adviss only binding and enforceable after it has
become final, but the court can state that dedpgal remedies the decision is binding and
enforceable, if otherwise a significant disadvaatégy the child is possible (8 44 AuRRStrG). An

advisor can be declined in cases of a close relstip to one of the parties or some other reason to

37 Fischer-Czermalkn Kletecka/SchauelABGB-ON"®, § 187 Rz 13 (Stand 01.03.2015, rdb.at).

38 Barth/Groger Das neue Kinderbeistand-Gesetz im Uberblick: @kstg - Einsatzbereich - Rechte und Pflichten -
Dauer - Finanzierung, iFamZ 2010, 221.

39 Barth/Groger Das neue Kinderbeistand-Gesetz im Uberblick, iIE@®10, 221.

40 Barth/Gréger,Das neue Kinderbeistand-Gesetz im Uberblick, iF@F0, 221.

-13 -
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doubt the independenée.

According to Austrian law the advisor himself ig magparty of the court proceedings. This means
that he or she has no right of appeal againstigidacThe advisor should orientate his profesdiona
actions only by the wishes of the child. He giviee thild a “voice” in the proceedings and is
supposed to do so, when the child wants to exptssl$ in front of the court. This way the child
gets the chance to talk about its own needs anflictorg wishes. The advisor takes only the will
of the child into consideration in order to somehgiwe the parents a “wake-up call”. Still, the
advisor is obliged to confidentiality towards thieild. He or she can only talk with the child's
parents within the agreement between the childta@ddvisof?

The appointment of an advisor doesn't influence diwrts obligation to hear the chiftlOf
course the advisor is allowed to attend all hearitde or she has the right to inspect the court's
files and all motions/written pleadings must betgernim or her as weff. His or her appointment

ends with the final judgmerit.
5.4. FamiLy anp YoutH CourT CouNseLING Services (FAMILIEN - UND JUGENDGERICHTSHILFE )*

In visitation rights proceedings the principle stablishing the truth appliesx officig the court
is not bound by the arguments adduced or eviderauped by the parties, but has to examine all
facts and circumstances for the decisenofficio (8 16 Abs 1 Aul3StrG). Besides, the court must
endeavor to reach an amicable solution at all stafehe proceedings (8 13 Abs 3 Au3StrG). In
order to comply with these principles the courtgento perform a balance act where an emphatic
approach to the parents and keeping distance tal aro appearance of bias must be aligned.
Furthermore, it is crucial that the judge in changs sufficient psychological and pedagogical skill

to assess the child's best interests.

41 Barth/Gréger Das neue Kinderbeistand-Gesetz im Uberblick, IE@®10, 221.
42 Barth/Gréger Das neue Kinderbeistand-Gesetz im Uberblick, IE@®10, 221.
43 Fucik, Kinderbeistand und Kindesanhérung Differenziernagh Fallgruppen, iFamzZ 2010, 229.
44 Fucik, Kinderbeistand und Kindesanhérung Differenziernagh Fallgruppen, iFamzZ 2010, 229.
45 Barth/Groger,Das neue Kinderbeistand-Gesetz im Uberblick, iF@F0, 221.

46 Konsolidierter Erlass zur Familiengerichtshili@nv 27. November 2015 des Bundesministeriums fitiz)u8MJ-
V319.00/0065-111 4/2014 (Consolidated Decree on Faenily and Youth Court Counseling Services of Nuolber
27, 2015 of the Federal Ministry of Justice).
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To meet these challenges the Family and Youth CGorinseling Services were installed at
every district court in Austria in 2015. Employeekthe Family and Youth Court Counseling
Services are social workers, psychologists andadualists. Family and Youth Court Counseling
Services are directly located in the courthousesaaa part of the judicial system. On the contrary
to youth welfare offices the Family and Youth Co@dunseling Services have no executive power
and are subject to directives of the court; they @armere — but highly effective - auxiliary for
family courts.

The scope of duties of the Family and Youth Cowetviees comprise clearing tasks, gather
information for a better basis for decision-makimgpvide professional opinion and assist at
monitored exchanges (see 5.4.3.).

54.1. CLeArRINGS

Normally clearings are ordered by the court inlieginning of visitation rights proceedings. The
main aim is to reach an amicable settlement, lsat @l clarify the circumstances of the case for the
further proceedings. Therefore, employees of thmilyaand Youth Court Counseling Services meet
with the parents — and if necessary or orderedbycourt also with the child — without presence of
the judge in charge. If no amicable settlement lsarreached, the employees of the Family and
Youth Court Counseling Services provide the regogstourt with a report containing a statement
of facts of the parents and — if feasible — thédcand a recommendation for further measures, e.g.

family counseling, mediation, educational domeatiuice.
5.4.2. GATHERING INFORMATION FOR THE DECISION-MAKING

The court can instruct the employees of the Faamly Youth Court Services to conduct specific

surveys to obtain further information, e.g. ingesriat schools, kindergarten or home visits.
5.4.3. NDNITORED EXCHANGE OF THE CHILD

In cases where it is established, that the corfteisveen the parent applying for the visitations
and the child is in the best interests of the ¢hddchployees of the Family and Youth Court
Counseling Services can assist in monitored exawmngthe child even before a (final) decision is
rendered. The employees monitor the handover dnchref the child and focus particularly on the
behaviour of the parents towards each other andrttsmhe child. At the same time they observe
the behaviour of the child before and after thétation. Subsequently the employees provide the
court with a detailed report on their perceptioristie exchange. For the first five months of

visitation rights proceedings this particular seevis free. Following the initial five-months petio
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the monitor exchange services cost currently EUR &t another three months. A continuous
supervised visitation is not the task of the Faraitgl Youth Court Services.

5.5. GuiLbrReN AND YouTH Abvocacy (KINDER- UND JUGENDANWALTSCHAFT)®!

Based on federal law every federate state in Aaussriobliged to install a Children and Youth
Advocacy. They advise children, juveniles, paramtd other custodians in all matters concerning
children and juveniles as well as parental resjilitgs.

The scope of their tasks comprises further to pi@wassistance in conflicts between parents and
their children, but also public relation activitisschild and juvenile related matters. Furthermore
they represent the interests of children and jugenin legislative processes and collaborate with
national and international institutions.

The Children and Youth Advocacy offers their seegidree of charge and works — on the
contrary to the Family and Youth Court Services ymath welfare offices — independently.

5.6. EXECUTION AND ENFORCEMENT OF VISITATION RIGHTS

Sometimes the residential parent prevents the éweacof a binding agreement or decision
regarding visitation rights or is unwilling to léte non-residential parent exercise the visitation
rights without the presence of a third person. ideo to enforce or execute visitation rights the

court has the following options:
5.6.1. RMOVAL OF THE CHILD
The most straightforward solution would be removihg child from the residential parent.
However, the removal of the child in order to en®wisitation rights is not permissible under
Austrian law?®

5.6.2. BIFORCEMENT OF VISITATION RIGHTS WITH FINES IN AUSTRIA

In order to enforce agreements and decisions dtats rights in Austria, mostly fines are
inflicted. The court order of a fine does not reégqua prior warning. But if there has been a prior
warning and in this warning a concrete amount fafi@was stated, the imposed fine hereafter must

not exceed this announced amotinthe amount of the fine is depending on mannerlengith of

47 cf. § 35 Bundes-Kinder- und Jugendhilfegeset3201

48 Thoma-TwarochGrenziuberschreitende Ausiibung des Besuchsr&thtlie, 2010Beckin Gitschthaler/Héllwerth
AuRRStrG § 110 Rz 59 (Stand 1.11.2013, rdb.at).

49 Beckin Gitschthaler/Hollwerth AuStrG § 110 Rz 36 (Stand 1.11.2013, rdb.at).
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the violation of duty. The fine is supposed to Haueden to the parefft Austrian jurisdiction lately
tends to award penalties between € 200 and €'5B0en though the Austrian law knows of a
coercive detention for the violation of duties ceming the performance of visitation rights and
fines stay unsuccessful, but in practice it isneasonable to order it to the residential patéent.

In cases of persistent violation of visitation tghand if the imposition of fines was
unsuccessful, under the law, there is the podsilmfitaking the parent into custody. However, this
usually does not lie in the best interests of thiégdc Consistent to the principle that the well+igpi
of the child has top priority, an agreement regaydiisitation rights can not be enforced against th

best interests of the chifél.
5.6.3. SPERVISED VISITATION

Once it is determined, that the personal contaitden the non-residential parent and the child
IS in the best interests of the child, the coud teaestablish how the visitations will be executed
general the contact between a visiting parent aotild should take place without third persons
involved (including the residential parent) andheiit being specific to a certain location. This in
order to allow the non-residential parent to shépe contacts individually and to develop a
personal relationship in a normal environment. Ghtye child's well-being requires the presence
of a third person during the visitation, the cozah order supervised visitatiot{sThis for instance
is the case where an abuse of the visitation gt#n endangerment of the welfare of the child is
feared; nevertheless, abstract fears, differeneggden the parents or unresolved grief or anger due
to the separation do not justify supervised vikitet>®

The underlying idea of supervised visitation istttae to the particular form of the execution
visitation rights become more feasible and recajweroval of the residential paréht.

Primary objective of supervised contacts is thatdsthment respectively the restoration of a

50 Beckin Gitschthaler/Hollwerth AuRStrG § 110 Rz 37 (Stand 1.11.2013, rdb.at).
51 Beckin Gitschthaler/Hollwerth AuRStrG § 110 Rz 38 (Stand 1.11.2013, rdb.at).
52 Beckin Gitschthaler/Hollwerth AuRStrG § 110 Rz 44 (Stand 1.11.2013, rdb.at).
53 OGH 7 Ob 8/09s.

54 Beckin Gitschthaler/HollwerthAuRStrG § 111 Rz 3 (Stand 1.11.2013, rdb.at).

55 Beckin Gitschthaler/HollwerthAuRStrG § 111 Rz 3, 12 (Stand 1.11.2013, rdb.at).

56 Beckin Gitschthaler/HollwerthAuRStrG § 111 Rz 7, 8 (Stand 1.11.2013, rdb.at).
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parent-child-relationship. Additionally after sontene both parents should become able to
cooperate with each other, act in the interestghef child and reach a mutually acceptable
agreement regarding visitatiotisBasically, supervised visitations should be ewsedi for a
restricted period of time and are not to becomaralile solution.

The person of the supervisor firstly has to be pseg to the court by the applying parent.
However, the court is not bound by this recommendadind can present an alternative suggestion.
If this alternative suggestion is not acceptedhsy parent and he or she does not agree on another
person either, the motion for visitation has talsnissed?

In general any ,qualified” person can be appoirdsd supervisor; there are no special skills or
education legally requiret.The supervisor can be a third person or even dyfanember, if both
parents agree on this person. Also certain faeslitt especially “Visitation Cafés” (see below) can
assume the duties of a supervisor.

In practice “Visitation Cafés”"Resuchscaléare the rule and the appointment of a third peeso
a supervisor is the exception. “Visitation Caféfenfthe visiting parent the possibility to meet the
child on neutral grounds under supervision of eixpersonnel. The courts often request reports on
the course of the supervised visitations from Wisitation Cafés” and take them into consideration
in further visitation rights proceedings.

When the court makes an order about supervisedatwisis, it must not only appoint the
supervisor, but also has to outline the scope sfdniher activities and set out the number and
duration of the supervised visitatiofisThe definition of the exact terms and times carefieopen
in order to provide the supervisor with more flglip for the execution of the visitatior?s.

Besides the permanent supervision during the tisita there is also the possibility of monitored
exchanges (see 5.4.3.) by a supervisor. In this,ftlhe supervisor usually picks up the child from
the residential parent, brings the child to the-residential parent and later returns the child,i®u
not present during the visitation.

The supervisor is not entitled to impose sanctmmshe parents if they prevent the execution of

57 Beckin Gitschthaler/HollwerthAuRStrG § 111 Rz 9 (Stand 1.11.2013, rdb.at).

58 Beckin Gitschthaler/HollwerthAuRStrG § 111 Rz 43 (Stand 1.11.2013, rdb.at).
59 Beckin Gitschthaler/HollwerthAuRStrG § 111 Rz 45 (Stand 1.11.2013, rdb.at).
60 Beckin Gitschthaler/HollwerthAu3StrG § 111 Rz 53, 54 (Stand 1.11.2013, rdb.at)

61 Beckin Gitschthaler/HollwerthAu3StrG § 111 Rz 59 (Stand 1.11.2013, rdb.at).
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the visitations. On the other hand the supervisomot be forced to fulfill his/her duties by the
court or the parent&’

5.7. Grmics anp PerspecTivEs— Room FOR | MPROVEMENT?

In Austria family law is subject to constant alteva. Although there are many facilities and
services within the Austrian legal system whichadle have made a decisive contribution to the
acceleration of visitation rights proceedings, ie teduction of emotional strain of the involved

parties and also to the simplification of decisraaking, one questions remains: Can we do better?
5.7.1. (STSOF SUPERVISED VISITATIONS

Contrary to the legislative intent, namely to ordepervised visitations generally in exceptional
cases only, in practice decisions regarding vismat rights show the tendency to order supervised
visitation also in doubtful cases or as a precausind to await the further courSeHowever, it
must be taken into consideration that the costsupkrvised visitations are not covered by court
fees, but must be paid by the non-residential paretividually to the supervisor. Given that one
hour at a “Visitation Café” costs on average of0€ &upervised contacts create an extreme financial
burden for the non-residential parent. Although fexleral Ministry for Social Affairs offers
financial support for low-income parents, the supobasically limited to only 40 hours per year,
which in our opinion is far to little contact betarea parent and the child. It would be desirald¢ th
supervised visitations become an exception — anadad by the legislator — and also that the
subsidies are increas&dt is also worth mentioning, that the costs ofewsed visitations cannot

be covered by legal aid as these costs are noidesad as procedural costs.
5.7.2. FawmiLy anD YouTH CourT COUNSELING SERVICES TOO POWERFUL?

The Family and Youth Court Counseling Services lbarentrusted with comprehensive tasks
which are primarily judicial activities (e.g. eldation of facts in the context of clearings). Ae th
same time employees of the Family and Youth CowtirnSeling Services assume a position
equivalent to a witness when they provide the cuiitth reports and have the status of an expert
when they give professional opinion. It remaindéoseen if the Family and Youth Court Services

62 Fucik/Kloiber Kurzkommentar zum Auf3erstreitgesetz, § 111 AUBRz 5 (Stand 1.1.2005, rdb.at).
63 Beckin Gitschthaler/HéllwerthAuRStrG § 111 Rz 13 (Stand 1.11.2013, rdb.at).
64 Beckin Gitschthaler/HollwerthAu3StrG § 111 Rz 91 (Stand 1.11.2013, rdb.at).

65 Beckin Gitschthaler/HollwerthAu3StrG § 111 Rz 75 (Stand 1.11.2013, rdb.at).
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will be able to cope with this magnitude of tasksl @ower®
573 F>SSIBLE ROLE CONFLICT FOR VISITATION SUPERVISORS

According to legislation, giving advisory opinios mot a supervisor's task. However, in practice
the courts often request written reports on thesmof the visitations from the ,Visitation Cafés".
This may lead to a conflicting situation where aoly the parents perceive the supervisor as biased

but also the long-term success of the supervissthtions is endangeréd.
5.7.4. Nb COURTORDERED PSYCHIATRIC TREATMENT

The OGH ruled in two cases regarding visitatiorhtsgthat parents cannot be instructed to
undergo psychotherapy as there is no corresponédga basis® In view of these rulings the
current legal situation has been subject to hardgitism and controversy in the legal literature.
Susanne Beck, a well-known family judge, is arguimaf the current legal situation tolerates efforts
of residential parents to deprive non-residenti@repts of visitation® However, since
February 1st, 2013 there is the possibility to rinst parents to seek parent/family/educational
counseling, to do an informational interview on ma#dn or conciliation proceedings or to

participate in a violence and aggression managetraning/°
5.7.5. AGE ORABILITY TO REASON DECISIVE?

According to the current legal situation the expeeswill of a child over fourteen years old is
binding for the court (see 5.2.). However, it seatoabtful that this regulation always meets the
child's best interests. Particularly in long-lagtwisitation rights proceedings the residentialepar
can influence the child to his/her favour, so thditg of the child to express its will freely and
independently becomes uncertain..

On the other hand it seems inequitable to deprigtild sufficiently able to reason of their legal
standing. The current legal situation grants tlagust of a party only for children above fourteen

years (see 5.2.). By comparison, the French leggtems grants children who are able to reason

66 Beckin Gitschthaler/HollwerthAu3StrG § 106a Rz 8 (Stand 1.11.2013, rdb.at).
67 Beckin Gitschthaler/HollwerthAu3StrG § 111 Rz 62 (Stand 1.11.2013, rdb.at).
68 Gitschthalerin EF-Z 2014/148, RIS-Justiz RS0129658.

69 Beck,Zwang zur Familientherapie?, EF-Z 2012/40.

70 § 107 Abs 3 Au3StrG.
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legal standing and the right to make an applicaionheir own examination as a patfty.
5.7.6. (QAUSULA REBUS SIC STANTIBUS

Once a decision regarding visitation rights becotagally binding, it has to be carried out by
the parents. However, this duty of execution caouercome by thelausula rebus sic stantibul
the circumstances change after the rendering ofddugsion, the parents can file a new motion
regarding the visitation rights.In practice sometimes this principle is misusecpasents in highly
conflicted situations in order to prevent the exeruof an unwelcome decision by filing a motion

for suspension of the visitations based on flimeasons.

71 NademleinskyDie Stellung des Kindes bei der Entscheidung iiesorge und Besuchsrecht im internationalen
Vergleich, juridikum 2006, 147.

72 RIS-Justiz RS0048663.
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