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|. Introduction

The direct taking of evidence is, nowadays, one¢hef most important topics
related to the cooperation between Member StatéseoEuropean Union in Civil and

Commercial matters.

The beginning of a new age, based on the highesintdogy, cannot be
forgotten. Today, there are no boundaries like t@efoIn our time, there are no
distances anymore! In our time there are no limits#tyo, Lisbon and New York can be
together in the same room; Paris, Moscow and Ce@o be linked by a simple
“click”...

It's a new era, a new reality.

The main goal of this paper is to be aware of thtemtial of globalization and of
new technology in the judiciary life, mainly in tlaea of international cooperation

between courts in European Union.

For matters of civil and commercial law, there s ianportant COUNCIL
REGULATION (EC No 1206/2001 of 28 May 2001) thabshd be taken into account
when the topic is the cooperation between the safrthe Member States in the taking

of evidence in civil or commercial matters.

Throughout our reflexion, we will check out all thessibilities offered by this

brand new concept of cooperation that is giverheyEC 1206/2001.
Have globalization and high technology arrived to courts?
That is what we want to answer...
The starting point of our work is the article 17ttee EC Regulation 1206/2001.

There are several questions that immediately app®arinstance, is this article
compatible with the sovereignty of each country? ©rthis article a normal

consequence of the development of an area of fregsecurity and justice?

Where is this Council Regulation leading us? Whdhe path we are taking?



Among all the questions that arise from the dita&ing of evidence, we also
have as a main purpose to reflect (and maybe ahs@beut the possibility of video
conferencing to be considered one of its multiplgtruments. Is video conferencing a

way of taking evidence directly? Which rules shooédfollowed?
The world is changing, so is the law...

The European Union has to be capable of inventoigtisns for the newest

problems.

We, applicators and practitioners of law, must hgero to the range of

possibilities that technology has brought us!

[I. The Principle of Immediacy: cornerstone of thecivil procedure

Nowadays judgment in a European Court hasn’'t chéinigeits essence, since
the judicial system in the Roman Empire. Here,ghgy would find his opponent and
bring him before the magistrate. The trial was dubg orality and immediacy. The
parties produced speeches about their plead, withduction of evidence and would

present it before the Court.

Nowdays, the principle of immediacy, closely rethte the principle of orality
(without which it doesn't exist), tells us tha¢ ladgment, as the obtaining of evidence,

shall occur before the Judge that is responsibilddoiding the case.

All Member States of the European Union (from Ronam system) foresee
exceptions to the immediacy in their national cigilocedure law. The anticipated
taking of evidence is widely accepted (e.g., wHenwitness has a terminal disease), or
the activity prosecuted to give an expert opiniarhi¢h occurs outside the Court’s

physical space).

However, these are exceptions, not the rule. Tieneo doubt that a direct

contact of the Judge with the evidence only hasuathges for the solution of the case.



We can define immediacy as a relation of proxiniitymed between the Court

and the parties. Immediacy itself meaning withoetmtion, without interferences.

FRANCESCO CARNELLUTI (1879-1965) wrote that immediacy is “shorting
the distance”. Surely, this brilliant Italian laarywas saying that immediacy ensures
that arguments, as also evidence, are put to thatGo the most direct manner
possible, which allows a living and immediate cohtnd allows the Judge to evaluate

the credibily of witnesses and experts involvethim case.

The immediacy of the Judge with the parties, anth whe evidence, allows a
quick clarification of the doubts that appear iru@dqwhich will reflect in the time that
the case is finished). We cannot forget that witresalso speak by their face, by their
eyes, by their voice tone and by many circumstaticasdevelop the meaning of the

words and give indications against, or in favorthem.

Unquestionably, there are aspects in the evidehed inust be directly
appreciated. Immediacy makes it possible, in thgreapation of evidence, the creation

of an irreplaceable opinion about its credibility.

All that has been written here are reasons to \xelibat the immediacy in the

taking of evidence must become a reality betwee@aan courts.

The orality and immediacy also demand that the guagnt takes place on the
same day. In the Roman Empire it must be givenrbedanset. If not in the same day,
the judgement must continue in the followind dayifonot possible, in the shortest time
possible. The reason is simple: the Judge must haavid picture of the pleading, the
evidence and thereby be less liable to occur aakest

In summary, the principle of immediacy consistsaitowing the taking of
evidence by oral ways before the Judge that wiidke putting him in contact with the

parties, witnesses and experts.

How is it possible then to maintain immediacy betwéd-uropean courts if the

letter rogatory is still used as the principle wayhear withnesses in other Member
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States? Hearing a witness by a letter rogatory avibble the Judge to evaluate the
credibility of the witness, which may conduct to avlwe fight against everyday: an
arbitrary judgment.

We believe that immediacy should be a reality betwthe National Courts of

the European Union Member States.

That's why we intend to show in this paper thdewi conferencing is theay of
obtaining direct evidence in civil and commerciattars between national courts in the

European Union.

[ll. Methods for taking evidence: Active and Passie Judiciary Cooperation

It is crucial in a judicial proceeding to presenidence to the Court. In the
territory of the European Union, characterized mefcirculation of services and free
movement of people, it is certain that many of ¢hses in European courts will have

the need to take evidence in another Member State.

The European Council Regulation n.° 1206/2001pguing the cooperation
between courts of the member states of the Europgaon (with the exception of
Denmark) in the taking of evidence in civil or comrcial matters, stipulates and
contemplates two different methods of cooperatsimge ' January 2004.

The two methods can be distinguished according koclw court has the
responsibility over the procedure of the evidenoetlte first case it is the requested

court, in the second case the requesting court).

For Criminal Matters The Convention on Mutual Assige in Criminal Matters

exists between the Member States of the EuropeamnUn

A. Taking of evidence by the requested court

[Active Judiciary Cooperation — article 1 (1) (a) ad 10° of the Council Regulation]



The Court that intends to obtain evidence mustesqil to the competent Court
[article 4 (1) of the Regulation stipulates thesgutelating to the form and the content of
the request and its transmission between Courtis¢ Huropean Judicial Network
developed a great tool to facilitate this task he nhational authorities, as also for
lawyers and the parties: The European Judicial SAtla

(http://ec.europa.eu/justice home/judicialatlagéitiinl/index en.htr

The request, as also the reply, follows a stanftard that is available online at
the website of the European Judicial Network

(http://ec.europa.eu/civiljustice/index_en.htmvhich makes it extremely accessible for

every national competent authority.

After the request is completed, the requestedtdms to acknowledge receipt
within seven days and shall execute it without ylela maximumwithin the deadline
of 90 days after the reception of the referred estj{article 10 (1) of the Regulation].

How, then, shall the requested court executedbaast for obtaining evidence?
Article 10 (2) of the Regulation tells us that tleguired court shall execute the request
in accordance with the legislation of its Membeat&t However, and this can have a
very important impact on the legal action that wegposed, the requesting Court may
call for the request to be executed in accordante avspecial procedure, foreseen by
the law of its Member State (e.g. special oath$ sbme Member States require the

witnesses and experts to take).

It is the requested court that notifies the wisifes), or experts, to find a
place and date for the hearing. It is possibletifier requested court to apply coercive
measures for the taking of evidences (article WBjch strengthens the cooperation in

civil and commercial matters regarding the takihgwdence.

In this method of taking evidence, the partiesalas their representatives, can
be present at the taking of evidence by the reqdesburt (article 11). However, it is

the request court that will determine the condgiomder which they may participate if



that possibility is provided by the law of its MearbState (this interpretation results

from the general provisions of the execution inchtl0 and also 12).

After the execution of the request, the requestedrtcshall send to the
requesting court the documents regarding the executf the request of taking

evidence.

Aware of the importance of video conferencing t@amguntee the immediacy in
obtaining evidence, article 10 (4) predicts tha¢ tlequesting court may ask the
requested court to use video conference and tefle@mte. But what is a step up can
also be a step back: the requested court may réfaseequest by practical difficulties.

Should practical difficulties (e.g. when a coudedn’t have videoconference
equipment) be accepted to refuse videoconferenctinCentury in Europe? In a legal
action proposed in a court in Maia, north of Poalughe parties requested the
videoconference to hear a witness that lives imK@ermany. Almost one year after,
after exchanging communication with the Portugusset, the court of Koln informed

that it does not have a videoconference systenutiSolnow found: letter rogatory.

Does this make any sense in the European Union?é\the Member States
agreed in the free movement of people and serfieeseen the Member State§he
efficiency of judicial procedures in civil or comrmo@l matters requires that the
transmission and execution of requests for theoperdnce of taking of evidence is to
be made directly and by the most rapid means plesbdtween Member States' courts
(whereas8 of the Regulation)But a simple video conference between Portugal and

Germany is not possible, in 2010,.

However, in meetings of Justice and Home Affairsu@l, representatives of
all Member States and from the European Institgtioave presented their support to a

wider use of video conferencing in cross-bordentproceedings.

But Judicial Institutions cannot keep waiting faslipcal solutions, despite the
effort made by the European Judicial Network taeadrout the use of videoconference

(e.q. the practical guide available in



http://ec.europa.eu/civiljustice/publications/dogsde videoconferencing en.pdfFor

us, who work everyday to bring justice to cases thaarty presents us, the lack of
equipment cannot be an excuse, at least not faetlod us who work daily to bring

justice to the society. One solution could bege aquipment from other facilities, such
as public departments, prisons, private institigion even renting it. Even so, video

conference equipment is nowadays very flexible easl to operate.

B. Direct taking of evidence by the requesting court
[Passive Judiciary Cooperation — article 1 (1) (b)and 17° of the Council

Regulation]

The second method of the taking of evidence cansish direct intervention by
the requesting court (article 17). A requestingrcdtom a Member State, with the
permission of the required court of another Menth@te, can obtain direct evidence in
that Member State.

It is important to understand the method and proeedor the direct taking of
evidence. As previously mentioned, article 17° ttutes the normative base for this
procedure. It constitutes a situation of passiwdicjary cooperation, in which the
requesting court of a member state (the regulatmesn’t give us an exact description
or definition of the concept ofcourt’, because it intended to comprise all the judicial
systems of the European member states as welleaslégislative and constitutional
options) can obtain direct evidence in the teryitoi another Member State. The list of
these “courts”, with the attributions and compe&nto proceed in this direct taking of
evidence, can be accessed on the internet, viaJtitgcial Atlas in Civil and
Commercial Matters. For this purpose the courthef tequesting country can actually
enter into the territory of the requested courtisTdlearly represents an innovative and
important resource that allows the mentioned diteking of evidence, when this
assumes an essential dimension for the discovehedicts.

When the requesting court intends to use this naetihaghould request it to the
central body or competent authority from the reegiiMember State.



The request must be presented, according to adfcté this regulation, making
use of a specific form (formularies A or H). Thisrh can be filled in online at the
“Atlas’

(http://europa.eu.int/comm/justice home/judiciaadivil/html/te filling en.htdp and

must contain the indication of the following elerteen

A) The requesting and, where appropriate, the ested court;

B) The names and addresses of the parties tortdoeedings and their
representatives, if any;

C) The nature and subject matter of the case abided statement of the facts;
In completing this provision, it may be usefulnolude with the summary of facts, the
legal basis of the claim, a short description & thsues in the case and the relevance of
the evidence to those issue;

D) A description of the taking of evidence to b&grmed,;

E) If the request is for the examination of a pers

- The name(s) and address(es) of the person{s examined,

- The questions to be put to the person(s) toxaeneed or a statement of the
facts about which he is (they are) to be examined;

- Where appropriate, a reference to the eventigiitrto refuse to testify under
the law of the Member State of the requesting ¢ourt

- The mention that the examination is to be caroeat under oath or affirmation
in lieu thereof, and any special form to be used,

- Any other element that the requesting court deeetessary;

All the documents deemed necessary by the reqgestiurt for the execution of
the request must be translated to the languagetediapthe request itself. The request
itself (article 6° of the Regulation) can be traitggd by any means deemed necessary
and appropriated. Portugal accepts requests sepbgty telecopy or other means and

in case of emergency by telegram.

Within 30 days after receiving the request, theunegl authority will inform if
the request is accepted and can impose conditimhar which (according to the law of
its Member State) the taking of evidence will beriea out [article 17 [4]). It can even
be assigned a court of the requested Member Stagiarticipate in the performance of
taking the evidence.
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When the request for direct taking of evidence ¢septed, it is for the
requesting court to notify the witnesses, or exp@tthe date, time and place where the

evidence is to be taken and conditions for paribgm.

As to the taking of evidence itself, this can Inelertaken by a magistrate/judge
or by another person (e.g: expert), if the speaititure of the evidence to be taken
demands a specific knowledge. This procedure mostroe the legal requirements of

the legislation of the member state of the requngstourt.

The central body or the responsible authorityheftequested member state must
then inform the requesting court in 30 days, if teguest was accepted or not, as well
as of possible conditions to the execution ofrdgiest of the direct taking of evidence.
It is also important to mention that the requesteanber state has the possibility, under
article 17 (4), to assign one of its courts to ipgréite in this diligence and assure that

all legal requirements demanded by article 17aserved.

The grounds for the dismissal or rejection ofthequest for direct taking of
evidence are stipulated in article 17 (5). This oaaur if the request is not referent to
civil or commercial maters (eg: request for theingkof direct evidence in a criminal
procedure) or if the request violates or offendsdamental principles of the required
member state. However, because the regulation doespecify the exact nature of
these “fundamental principles”, with exception olvereignty reasons, only technical
issues may be considered valid motives for thectieje of a request of this nature,
under paragraph c) of article 17 (3) of the Reguitat

One should also mention that an important obsteckhe use of this juridical
instrument is its non binding-nature. This mearat the execution of this request is
made on a strictly voluntary and non coercive fotfn.for example, the requested
taking of evidence purports the hearing of a wishéise requesting court must mention
in the annex I, that the diligence in question hagluntary nature, ergo, there is no
possibility to impose the presence of the witnesstiiat effect. In this situation the
person to be heard must be informed, by the remgesourt, that her deposition and

presence has voluntary basis.

Because of this particular aspect, the use ofdinect taking of evidence,

assumes a smaller relevance because this comstriatid limitation constitutes a
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deterrent to the use of this form of cooperationtie domain of the obtaining of

evidences.

Should not there be also coercive measures initketdaking of evidence by
the requesting court? The European legislator s@svals a matter of State sovereignty,
but coercive measures would be possible here eifrélquest court was also present in
the performance of taking evidence. With no doabércive measures make the taking
of evidence more effective.

IV. Boundaries, Limits and Difficulties of the Direct Taking of Evidence

There is an undeniable truth: nowadays a Portuguese can obtain proof
directly in Spain, in France, in Italy or in anyhet Member Sate.

For the proper functioning of the internal marketl also to achieve an area of
freedom, security and justice, EU developed spetiebsures that allow the direct

taking of evidence.

However, despite the greatness of these winds ahgd that blew through
European Union, there are some difficulties thaemgm and that obviously have to be

taken into account.

First of all, there are geographical limitationatthan delay the procedures. As a
matter of fact, it is not easy to travel to anotb@untry to obtain proof. There are lots of
circumstances that can occur and it is obviouslylérathan taking evidence near the

court.

Anyway, as we said above, the globalization andatkeanced technology of
nowadays allow us to defeat those difficulties. Amel should put all the fears aside,
otherwise the article 17 of EC Regulation 1206/2@dLbecome useless.

There are other aspects that deserve our atterdimm as the sovereignty of
State Members.

Do these procedures attack the capacity of each bderBtate to prosecute

supremacy, independence and authority over itstewitory?

The answer is NO!!!
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The meaning of sovereignty has changed over thesy@8AN BODIN (Six
Books of the Commonwealtted that sovereignty must be absolute and pahéie
argued that sovereignty must not be bound by ths & his predecessors. As a matter
of fact, the French jurist and political philosopldefended that the sovereign must not

be hedged in with obligations and conditions.

It's crucial to refer also the ideas 6fOBBES (Leviathan, 1651) To this
Author, sovereignty has to be absolute and indlesiSovereignty can’t be shared,;
otherwise it would be impossible to solve a probléthe power would be divided.

From ROSSEAU (Social Contract, 1763we can learn also that there’s no law
without sovereignty! Sovereignty is given by peof@e government in order to receive

or maintain social order.

Although it's essential to strengthen these thosighntd teachings, it's also
decisive to explain that the sovereignty of theté&Stdembers isn’t attacked by article
17°. There’s full agreement in this matter and dlsere are important principles of
cooperation that allow the countries to adapt tledvwes to a new reality in which the
problems (lawsuits) are no longer connected onth whe country, but sometimes with

many.
The preamble (number 5) also states somethingadruci

“In accordance with the principle of proportionalitas set out in that Article,

this Regulation does not go beyond what is necgdsachieve those objectives. “

This sentence shows that the main goal is not tgatt of the sovereignty of

each Member Sate, but only to achieve a new arpste and security!!!

It is crucial to emphasize the fact that the decisof the request belongs
exclusively to the court. This is not a politicabpedure and in any case can political
reasons be an obstacle or an impediment. Therspaefic rules to be followed but

none of them are chained to political points ofwie
The reasons of refusal are three:
(1) The request does not fall within the scope of Régulation as set out in

Article 1;
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(2) The request does not contain all of the necessdmymation pursuant to
Article 4;
(3) The direct taking of evidence requested is copttafundamental principles

of law in the Member State.

Another essential aspect of the direct taking atl@we is, as we have seen
above, its voluntary nature. Actually, direct takiof evidence may only take place if it
can be performed only on a voluntary basis withinet need for coercive measures.
That's another reason that reinforces the sovetgigheach Member State. The court

of request has no power on the territory of theiested court.

To conclude, we can state that political reasorms raost taken into account,
because each Member State signed the EC Regul2@i6/2D01 and is obliged to

respect it.

V. The use of Video conferencing, according to atle 17 (4)

Once again the Regulation stipulates that cenbradlies and competent
authorities shall encourage the use of technoleggh as videoconference, and it is in
this method of taking evidence that videoconferem@s more importance. The
objective of the videoconference is to get as chs@ossible to the usual practice in a
court session where evidence is taken directlyreatoe Judge. The examination of the
witness must follow as closely as possible the tpra@dopted when a witness is in a
court room before the Judge and lawyers. Duringnéxation, the withess must be able

to see the lawyer (or another legal representasisking his questions.

The possibility to use videoconferencing in the edir Taking of evidence
[article 17 (4)], constitutes the cornerstone o thosition for those countries and
authors (Professor Fumagalli, Luigl.& nuova disciplina comunitaria dell’assunzione
delle prove all’estero in matéria civile, in Rivastle diritto internazionale privado e
processuale; ano 2002, volume 38yho defend that videoconferencing constitutes also
one of the forms that the direct taking of evidenae assume. Therefore, in order to
comply with the requisites of article 1, there wbible the need for the participation of

the central authority of the requested member .staébsvever, one can only consider
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these understandings as being clearly contradiototly the ends envisaged by this

form of judiciary cooperation and with the use @feo conferencing itself.

Flexibility and efficiency in the course of juditiprocedures, when they assume
a cross-border nature, was the intended purpostheofEuropean Council with the
recognition of the use of videoconferencing in tiegulation. But if one considers that
videoconferencing is one of the forms of the diredting of evidence, that, as we
already mentioned, assumes a voluntary and non abarydhature, these objectives are
clearly put at risk. This understanding is alsoadle contradictory with the scopes
envisaged by this regulation. In fact this intetption is not enough, in our view, to
allow us to consider videoconferencing as beingrefof direct taking of evidence. In
fact videoconferencing, according to article 10, @n also be used in the taking of
evidence by the requested court, following a previcequest, transmitted directly from
a requesting court, that corresponds to the otiren bf judiciary cooperation stipulated

by this regulation.

With this form of cooperation, if the requiring abuequires the use of
videoconferencing (for example with the intent fuiring a witness) by the required
court, and this accepts [nevertheless, accordiragticie 10 (4)], the required court isn’t
obliged to accept the use of this instrument], ediog also to article 13 of the
Regulation (with the title “Coercive Measures”) tine execution of this request, if
necessary, the required court can enforce the seeplaliligence, making use of the
juridical instruments existent in his juridical ss. In Portugal, for example, a court
could make use of article 519° of the Civil ProcedCode in order to obtain the

deposition of a witness.
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VI. Video conferencing, an instrument to create flgibility in the taking of evidence

and the cooperation in civil and commercial matters

As to the use of videoconferencing, one should aisation the fact that one of
the principal obstacles to its use by other Men8iates is a consequence of the lack of
technical means of the courts of this other Mentbtes. Portugal, in this aspect is
very well prepared to make use of this instrumetaoise most, if not all of its courts,
are equipped with the technical instruments necgdsahe full application and use of
this very innovative and important instrument ire tscope of European judicial

cooperation.

It is also an important instrument in order to rpode a more trustworthy
relationship between the courts of all member stated the direct contact between

these, when necessary.

The greatest turning point and modification of goigm in the domain of
judiciary cooperation in the European Union hasua@d with the possibility of direct
contact between the courts of the several membsesst with no need for the
intervention of administrative or governmental awities, a circumstance that clearly
induces a more rapid response and evolution otiagi proceedings, that by a number
of reasons, purporting the taking or obtaining wtlence, demand the intervention of

several judicial authorities.

This regulation and the possibility of the usesidleoconference is clearly a step
towards that direction, with that end. Howeverpesviously mentioned, this can be put
at risk, because, on the one hand, of the probleomcerning the true nature of
videoconferencing and, on the other hand, becaass wourts of other Member States
do not yet dispose of the necessary equipment temse of this instrument. In order
to overcome this difficulty the Regulation conteatpk the possibility of the courts of
one member state facilitate the videoconferenciggipement for the courts of a

different member state.

The use of videoconferencing, outside the reginhethe direct taking of
evidence, allows the obtaining of evidence (undéclas 10 to 16 of the Regulation)
without arousing any sovereignty issues, that ceunietrge from the dislocation of the

court authorities of a member state to the tesritdranother member state.
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One example of the practical use of this Regulataond for example of video
conferencing, is the case of A.O.Rvériguacdes Oficiosas de Paternidade judicial
procedures destined to ascertain the identity @father of a minor. If there is the need
to obtain the testimony of eventual witnesses,her deposition of one of the parents
(e.g. mother), who may possibly live abroad, intheo member state, in order to
expedite and facilitate the obtaining of this evicke, the use of videoconferencing can
be the best instrument to that end (at least weguasted under article 10° to 16° of the

Regulation).

However, videoconference demands some adapta#ogs,to assure that the
witness understands what is videoconference andhwparties are involved in the

judicial proceeding. Time-zone differences alsodngeecial attention.

A very important aspect relates to the use of prtgers. The requesting court
must decide if it is preferable to have the inteter to be at the requesting court or at
the requested court. Consecutive interpretationwidely used in cross-border
videoconference proceedings. However, we must @dkat the interpreter has a proper

visual contact with the witness or expert.

VIII. Is videoconferencing a true instrument of direct t&ing of evidence?

As we have seen above, Vvideoconference is a set of
interactive telecommunication technologies thaivaltwo or more locations (courts) to

interact via two-way video and audio transmissisinsultaneously.

Are we standing before a way of direct taking obgis? Are a webcam, a
projector, a microphone, a loudspeaker and Inteznetigh to fulfil the conditions of
the Article 17 of the EC 1206/2001?

Is the videoconference a standard form of commutinic2a

It is hard to answer to these questions. Theresaveral problems that emerge
from this kind of communication. The most importame is the lack of eye contact.
Although the video can provide images, there aite ditfferences, such as failing to

perceive the gestures of a withess or the persiowg lrequired.
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Anyway, technology improves every day and the qualf the video streaming
is getting better and better. High speed intertetalso a very important role on this
form of communication. The costs are also an ingmirtreason to choose a

videoconference. There are plenty of advantages.

The most effective way for taking evidence direcslyhrough videoconference.
Otherwise, witnesses and experts would have todist themselves to the requesting
Court, in another Member State, which would incee#ise delay and the costs of
judicial proceedings.

But are we standing before a true direct takingwafience?

Is the use of videoconference ruled by articlead@ 12 of the EC or by article
17?2

Pursuant to Article 17 of Regulation 1206/2001 wickenference seems not to be
excluded from the direct taking of evidence, therefit is essential to reflect about the

advantages and disadvantages of that inclusion.

Several Member States have been defending thabcadéerence corresponds
to a form of direct taking of evidence. Profess@lGl FUMAGALLI (Universita
degli Studi di Milano) has defended the same.

However, as stat€cSARLOS MARINHO (in Texts of Cooperation in Civil and
Commercial Matters, Coimbra Editora, page 28hd as we noted abovéhis

conception and vision of videoconference has samné&adictions.

On the one hand, EC 1206/2001 intends to simplifig & accelerate the
cooperation; on the other hand, the particularmegof the direct taking of evidence
imposes special precautions. It is definitely a Inagism to use with prudence, therefore
there are plenty of limitations and there is a ey intervention of a Central Body or a
Competent Authority that it is designated by eadniNer State for this subject (article
17 and article 3).

The preamble of the EC 1206/2001 is doubtless abait

18



“For the purpose of the proper functioning of thearnal market, cooperation
between courts in the taking of evidence shouldinyeroved, and in particular

simplified and accelerated.”

Let us follow a practical example given BARLOS MARINHO: if a court
requests to another one the interrogation of aesgnthe witness is forced to appear
and to collaborateafticle 13 “Where necessary, in executing a requhbst requested
court shall apply the appropriate coercive measureshe instances and to the extent
as are provided for by the law of the Member StHtehe requested court for the
execution of a request made for the same purposes Imational authorities or one of

the parties concerned”).

On the other hand, if a court requests to anotimer the interrogation of a
witness using videoconference, following the rudésrticle 17, any coercive measure
can be taken. As we noted above, the direct takirayidence has to be performed on a

voluntary basis without any coercive measure.

So, we can conclude that probably, in many cabeseiquest of the court would

not be successful, because there would be no agregem the collaboration.

In our opinion, this is a fruitful discussion besauit can lead us to a more

perfect law.

For the future, our proposal is to reserve thesruwé article 17 only to the
situations in which one court has to dislocate tother Member State to obtain

evidence.

In the present, we keep having two kinds of requestvideoconference: a
request following the rules of article 17 (direekihg of evidence) and a request
following the rules of articles 10 and 12. Maybemser than later a new regime can be

created in which a court can directly take evidenitBout the restrictions of article 17.

The use of videoconferencing has been well ptedhobut it needs to be
stimulated in cross-border proceedings. Howeveanust be first stimulated in national

legal procedures, so that Member States may adfaneeEuropean level.

Judges, public prosecutors, lawyers and otheal lgractitioners must be
encouraged to use videoconferencing systems ianatand cross-border procedures.
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VII. Conclusion

Once ROBERT SCHUMAN dreamed of a new space, a new Europe...That

dream came true!!!l

However, as thdather of Europeonce statedEurope will not be made at
once, nor according to a single master plan of cotraction. It will be built by
concrete achievements, which create de facto depemte, mutual interests and the

desire for common action”.

Step by step it is possible to make our Europe mbicjger, perfect and

complete.

Throughout this brief reflection, it was our maioad)to show the benefits of
using new technology to achieve a new space atgiaind security. Our law has to be
adapted to the new reality and the practitionesrsetta be aware of the new range of
possibilities that are already given by Europeamobaw. Direct taking of evidence

and video conference are two of these realitiesdfianot be put aside anymore.

There’s a new era and there’s a new Europe coniing!!
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