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1. Introduction

The existence of a privilege against self-incrintiora is a common European ideat the
same time, there is widespread disagreement amongp&an legal orders regarding the
appropriate level of protection granted by the vegit. In a first step, this article explores
how an interpretation of Art. 6 of the European @ation on Human Rights (ECHR)
uncovers a privilege against self-incriminatiorggneral and, thereby answering the article’s
heading, for companies in particular. It then cally examines the relevant jurisprudence by
the European Court of Human Rights (ECtHR) and @woairts of the European Union.
Finally, the article ventures into an extrapolatafngeneral inferences for the application of

the privilege against self-incrimination under AtECHR.

2. Theprivilege against self-incrimination in Art. 6 ECHR

2.1. The incorporation of the privilege in Art. €HR

2.1.1 The evolution

The privilege against self-incrimination is not siieally mentioned in the ECHR. However,
today, the existence of such a privilege under AECHR may be considered to be settled
case law of the ECtHR.

The privilege first appeared in a case before theojgean Commission of Human Rights
(EComHR). Before an Austrian court, the applicaftsed to give evidence as a witness in a
criminal proceeding directed against the sellerdaigs. The court imposed a fine and
detention on the applicant even though a crimimat@eding was pending against him for
buying the drugs. The EComHR found that to con&it@an interference with the negative
aspect of the applicant’s right to freedom of espien (Art. 10 ECHR) as read “in the light
of the guarantees laid down in Art. 6 ECHRI noted that “the principle of protection
against self-incrimination is [...] one of the moahflamental aspects of the right to a fair

trial”.*

! Gollwitzer,Menschenrechte im Strafverfahr@erlin, 2005), Art. 6 ECHR para. 248. Cf. alsoEQoined
Opinion of AG Darmon, Cases C-374/87 et@rkem,[1989] ECR 3283, para. 98.

2 European Convention for the Protection of Humaghi and Fundamental Freedoms signed on
4 November 1950 and entered into force on 3 Seped®b3.

3 EComHR, Case 16002/9R,, paras. 42, 46 and 53.

* Ibid., para. 49.



An implied privilege against self-incrimination wrdArt. 6 ECHR was first recognized by
the ECtHR in itsfunkejudgment. The judgment, however, didn’t contain any reasgrin
the justification for recognizing a privilege agstirself-incrimination. Such reasoning was
first provided by the Court in itdohn Murrayjudgment:

“[...] the right to remain silent under police questing and the privilege against
self-incrimination are generally recognised intéioraal standards which lie at the
heart of the notion of a fair procedure under ArtBy providing the accused with
protection against improper compulsion by the aities these immunities

contribute to avoiding miscarriages of justice &mdecuring the aims of Art. &”

The Court confirmed and elaborated its jurispruéencaundersit considered the privilege
against self-incrimination to be “a constituentneémt” of “the basic principles of a fair
procedure inherent in Art. 6(1) ECHR'Furthermore, it stated that “the right is closihked
to the presumption of innocence contained in A@) &CHR™®.

2.1.2 The method of interpretation used by the ECtH

The ECtHR supports it finding that Art. 6 ECHR cans a privilege against self-
incrimination by a variety of interpretational mets.

First, it uses a comparative approach by citingh&gelly recognised international standards”.
While the Court misses to explain the source o$¢h&tandards, it is easy to imagine that the
Court is particularly referring to Art. 14(3)(g) dlie International Covenant on Civil and
Political Rights (ICCPRJ. According to this provision, everyone charged ircraminal
procedure is entitled “not to be compelled to fgstigainst himself or to confess guilt”.
Another international legal instrument with sucuarantee is Art. 55(1)(a) Rome Statute of
the International Criminal Court, but has been aeld@fter the ECtHR’Sohn Murrayand
Saundergudgments™?

Above all, the Court combines elements of contdiduand teleological interpretation. The
importance given to the context of Art. 6(1) ECHRdemonstrated by the mentioning of the
close link to Art. 6(2) ECHR. Furthermore, one nigbnsider the reference to the “heart of
the notion of a fair procedure” as contextual; hesve it is ultimately teleological: If one
accepts that the privilege against self-incrimimaties at the heart of a fair procedure, it does

® ECtHR, Case 10828/8Bunke para. 44.

® ECtHR, Case 18731/9dphn Murray para. 45; confirmed in Case 19187/Saunderspara. 68.

"ECtHR, Case 19187/9%aundersparas. 68 et seq., 71 and 74.

8 ECtHR, Case 19187/9%aunderspara. 68; confirmed in Case 34720/B@aney and McGuinespara. 59.

® International Covenant on Civil and Political Rigladopted by the General Assembly of the UnitetioNs on
19 December 1966 and entered into force on 23 MEEI6.

2 The Rome Statute of the International Criminal €bas been signed on 17 July 1998 and entereddrte
on 1 July 2002. Art. 55(1)(a) reads: “In respecanfinvestigation under this Statute, a persora[kiiot be
compelled to incriminate himself or herself or timfess guilt”.



so because the concept of fair trial in criminalgadures aims at safeguarding the rights of
the accused and the privilege against self-incratnom is central to implement the purposed
protection. The teleological approach is even eleaontained in the expression “to securing

the aims”.

There is room for criticism as to the Court’s regang: Even if one attaches great importance
to a privilege against self-incrimination, its qgdeizations as being “a constituent element” of
“the basic principles” and lying “at the heart bétnotion of fair trial” exaggerate and seem to
avoid a more thorough discussion by using strongis/d Basically, the Court anticipates its,
correct, result that the privilege against selidménation is implicitly contained in
Art. 6 ECHR and paraphrases the term *“implicit” byetaphors. The reference to the
avoidance of miscarriages of justice is correctdxagessive, too. Is this purpose really one of
the predominant in Art. 6 ECHR? In this contextraters to the danger of confessions by
innocent suspects which is a rather antiquatecbrralie for a privilege against self-
incrimination, rooted in the abolition of middleeagractices to determine the question of

guilt.

2.1.3 The incorporation in Art. 6(1) ECHR

The fact that the EComHR originally incorporated frivilege against self-incrimination in
Art. 10 ECHR may be explained by the special cirstamces of the case, rooted in the
position of the applicant as a witnéég-he Commission examined if the fine imposed on the
applicant was penal in character, answered in égative and thus hold that Art. 6(1) ECHR
did not apply:* In doing so, the Commission did not sufficientynsider the fact that the
applicant faced a criminal charge in a parallelcpaaling. As a result, the Commission
wrongly denied the applicability of Art. 6(1) ECHRhe Commission’s assessment has been
implicitly overruled in the ECtHR'Servesudgment* dealing with a similar case involving

parallel proceedings.

The ECtHR deduces the privilege against self-inicration from Art. 6(1) ECHR. This is
consistent with the Court’'s view that Art. 6(2) aadt. 6(3) ECHR (merely) “represent
specific applications of the general principle”afair trial in criminal proceedings stated in

1 Cf. the criticism by ECtHR, Dissenting Opinionkfdge Martens, Case 19187/Saunderspara. 7.
12 Seesuprap. 1 and EComHR, Case 16002/80, paras. 19 et seqq.

13 EComHR, Case 16002/9K,, paras. 38 et seqq.

14 ECtHR, Case 20225/93ervespara. 55.



Art. 6(1) ECHRY Therefore, any right under Art. 6 ECHR ultimateberives from
Art. 6(1) ECHR.

Against this background, an artificial extensivadieg of Art. 6(2) ECHR to include the
privilege against self-incrimination therein is sudjuous. While the privilege is not
congruent to the presumption of innocence, the IRCi#i correct in noting the close link
between the privilege against self-incriminatiord a@he presumption of innocence under
Art. 6(2) ECHR® It is shown in cases in which a trial court iswirey inferences from the
refusal of an accused person to provide an exptandbr his behaviour without having
established sufficient proof independent of thd wfilthe accused. Such a situation occurs if
the court relies on an unjustified rebuttable pmestion of law or fact’ Then the burden of
proof is shifted from the prosecution to the acduséhus, the presumption of innocence is
infringed. Coincidentally, the accusdd factohas little choice but to explain himself, thereby
trying to rebut the presumption used by the trialirt. His option to remain silent is still
existent, but the corresponding defence strategyblean deprived of any reasonable chance
of success. Consequently, the right of the acctseemain silent is completely undermined,
hence infringed.

In other cases, the privilege against self-incration may also coincide with the rights of the
defence under Art. 6(3) ECHR.

2.2 The rationale of a privilege against self-imanation

The existence of a privilege against self-incrintimra is not self-evident. It islustitids
unbeloved but unrenounceable child.

Unbeloved, as its negligence would sharpen its extsthsword. The rich international case
law on (infringements of) the privilege againstfgetrimination can only be explained by a
widespread impression among legislators, prosesugord courts that providing for a
privilege against self-incrimination would poseiadrance to the “effectiveness” of criminal
prosecution.

Unrenounceable, well, if the main purpose of lezggdays was the embellishing of allegories,
one would refer to the scalesJuastitids other hand. Indeed, one of two lines of argunient
justification of the privilege against self-incrin@tion roots in the rule of law (i. e. one of the

meanings given talustitids scales). This approach considers the privilegainst self-

15 ECtHR, Case 6903/7Beweer para. 56.

16 See the references citedpranote 8.

17 Cf. in particular ECtHR, Case 18731/Fbhn Murray para. 54 (no violation of Art. 6 ECHR because of
sufficient proof); Case 34720/9Meganey and McGuinespara. 59.

18 Cf. e. g. ECtHR, Grand Chamber, Case 229788@6gen para. 169.



incrimination to express a state’s basic attitudéavour of the rule of law (,Ausdruck einer
rechtsstaatlichen Grundhaltund®)The rule of law, in turn, while not mentioned dgjtly in

the ECHR, has been accepted by the ECtHR as aajem@ciple immanent to the ECHR.
The perspective of this concept is not the indigldbut the general interest: The democratic
state self-restraints the exercise of its monopdlgower. The state resists to the temptation
of using its power to force individuals to testdgainst them. In this regard, the privilege
against self-incrimination may be considered amela of equality of arnis

The second line of argument is centred on the amgnand dignity of the individual
confronted with coercion. The autonomy and digratg disregarded as the individual is
instrumentalised against itself. The starting pahtthis approach is the observation of a
trilemma: “Legal obligations to give information rcgut the obliged person in a conflict
situation by having to choose to either accuse elhe$ a criminal offense or to commit a
new criminal offense by giving false testimony orle exposed to measures of coercion
because of one’s silenc&”

The first and the second line of argument are \witgen: The democratic state refrains from
an unlimited exercise of power because it resgbetslignity of the individual. Consequently,
the lines of argument do not contradict but com@enhone another. Aside from these both,
there is no lack of approaches to explain the e against self-incriminatidi.Yet most of
them have to resort indirectly to one of the abmentioned lines of argument. For example,
the concept of presumption of innocence cannonkekied in favour of a privilege against
self-incrimination without, in turn, having idenatl the purposes underlying the presumption

of innocence.

3. Theapplication of the ECHR to legal persons

3.1 The application of the ECHR to legal persongeneral

The ECHR — a European Convention on Corporate Rigfite title and the genesis of the
ECHR leave little doubt that it has been primadésigned as a legal instrument to protect the

19 German Federal Supreme Court, e. g. Case 2 BvR32@996) NStZ 555.
2 ECtHR, Case 4451/7@Golder, para. 34.

L The concept of equality of arms has been recodrizethe ECtHR, see e. g. the references ditied note 36.
2 German Federal Supreme Court, Case 1 BvR 116/881] NJW 1431. Cf. also MacCulloch, “The privilege
against self-incrimination in competition investigas: theoretical foundations and practical imgtiions”, 26
Legal Stud. (2006), 211, at 217; Redmayne, “Rethokhe privilege against self-incrimination”, 2&rd J.

Legal Stud. (2007), 209, at 221 et seqq.
% Cf. e. g. Dennis, “Instrumental Protection, HunfRight or Functional Necessity? Reassessing théldges
against self-incrimination”, 54 CLJ (1995), 342348 et seqq.



human rights of natural persons. Thus, the ECHRBIfitdoes not explicitly stipulate its
application to legal persofis

However, the fact that at least some kind of ptatacis granted to individuals who are not
natural persons istricto sensus suggested by the wording of Art. 34 ECHR (“Theurt
may receive applications from any person, non-guwental organization or group of
individuals...”). Furthermore, the terms of the ECH&ve to be interpreted in their context.
According to Art. 31(2)(b) Vienna Convention on thaw of Treaties (VCLTY the context

of the ECHR as an international treaty is comprigeer alia by a legal instrument such as
Prot. 1 to the ECHR which was made by most of thatfacting Parties in connection with
the conclusion of the ECHR and accepted by thergthdies as an instrument related to the
ECHR?® Art. 1(1) Prot. 1 to the ECHR explicitly entiti¢gvery legal person” “to the
peaceful enjoyment of his possessions”. On therotiaed, the thought of legal persons
having a right to found a family under Art. 12 ECi{Rplainly ridiculous.

How may these aspects be reconciled? The generepimcl criterion is that rights apply to
legal persons to the extent that the nature of ribkets permits’ Consequently, when
assessing its application to legal persons, evesyigion of the ECHR has to be examined
individually. Rights that don’t apply to legal pers by their very nature are e. g. Art. 2, 3, 5
and 12 ECHR and Art. 1 Prot. 6 to the ECHR. CorelgrsArt. 8, 10 and 13 ECHR apply to
legal personé® Art. 9 and Art. 11 ECHR at least to sorfie.

The ECtHR normally doesn’'t provide any particulaasoning on the applicability of a
provision to legal persons. However, the Court degbih necessary to address if companies
may be awarded non pecuniary damages under AEECHR; they may as the “Convention
must be interpreted and applied in such a way aguéwantee rights that are practical and

% The notion “legal person” may be used in natidaats for a large variety of collectives, sometireesn
including churches or public authorities. Unledseotvise stated, this article, however, uses tha fer non-
governmental, incorporated organizations of private with the intention of making profit. Howevegme of
the problems described hereafter may also aripeafessionals operating unincorporated businesses.

% Vienna Convention on the Law of Treaties adopte@® May 1969 and entered into force on
27 January 1980.

% switzerland and Monaco have signed, but haveatified Prot. 1 to the ECHR, hence Art. 31(2)(b)IMC
applies and Art. 31(2)(a) VCLT doesn't.

27 Cf. e. g. GrabenwarteEuropaische Menschenrechtskonventigil ed. (Miinchen, 2009), pp. 51 and 103.

% As to Art. 8 cf. ECtHR, Case 37971/90¢las Estparas. 40 et seqq.; as to Art. 10 cf. e. g. Ca88/@8,The
Sunday Timegaras. 45 and 68; Case 10890B8ppera Radipparas. 48 et seqq. and 55; as to Art. 13 cf.
e. g. Case 28537/0a, paras. 48 et seq.; Case 25073 at-G paras. 53 et seq.

29 Art. 9 to churches on behalf of their adherentecf). ECtHR, Case 27417/3Bha’are Shalom Ve Tsedek
paras. 72 and 74; Case 45701/d@tropolitan Church of Bessarahiparas. 101 et seqq. and 130; Art. 11 to
parties, labour unions, churches and advocacy gratipe. g. Case 23885/%reedom and Democracy Party
(OZDEP) paras. 27 and 48, Case 4464MNational Union of Belgian Poliggara. 38, Case 18147/02,
Church of Scientology Moscowaras. 76 et seqq. and 98, EComHR, Case 8440hfBtians against Racism
and Fascismp. 148.



effective”® Another case of the ECtHR including particulars@ging on the application to
legal persons isColas Est’. The applicant company contested the lawfulnesdeun
Art. 8 ECHR of searches and seizures carried outtanbusiness premises. The Court
explicitly observed that its past case law had tdedth natural persons only and held a

violation of Art. 8 ECHR only after having interpeel the term “home” extensivef§.

3.2 The application of Art. 6 ECHR to legal persons
The ECtHR has hold violations of legal persons’htsgunder Art. 6(1) ECHR in cases
concerning

— the right to a court®

— the right to an independent and impartial tribufial,

— the right to a public oral hearifig,

— the principle of equality of arns,

— the principle of legal certaintyand

— the length of proceeding§.
In sum, one can hardly imagine an aspect of theegtion granted by Art. 6(1) ECHR which
might not apply to legal persons. Regarding thesyorgtion of innocence enshrined in
Art. 6(2) ECHR, the Court has already implicitlykaowledged its application to legal

persons’

3.3 The case of the privilege against self-incremion

3.3.1 The need for interpretation in general

The ECtHR has never ruled on the application ofptrélege against self-incrimination to a
legal person. However, taking the above mentioreea taw into account, the assumption that

the ECtHR would hold its application when confrahtsith a pertinent case seems to be

%0 ECtHR, Case 35382/9Comingersoll paras. 31 et seqq.

3L ECtHR, Case 37971/9Tplas Est

32 |bid., paras. 40 et seqq.

3 E. g. ECtHR, Case 22774/98mobiliare Saffipara. 74; Joined Cases 21319/93 ef\@tional & Provincial
Building Societyparas. 97 et seqq.

% E. g. ECtHR, Case 77562/08an Leonard Band Cluparas. 48 and 65 et seq.; Case 1669%a4eta
Ukraina-Tsenty paras. 34 et seq.

% ECtHR, Case 10523/0Z00rplan-Jenniparas. 63 et seqq.

% E. g. ECtHR, Case 3052/0Bacia, paras. 50 and 77 et seq.; Case 3694H0mpean University Press
paras. 26 et seqq.

37E. g. ECtHR, Case 3052/0Bacia, paras. 50 and 77 et seq.; Case 3981Baiul Partner-A paras. 41 and
51.

¥ E. g. ECtHR, Case 35382/9Zomingersoll para. 25; Case 46300/99arpa Zeelandpara. 64.

%9 ECtHR, Case 36985/9VAstberga Taxi Aktiebolagara. 122 (,the applicants' right to be presuimedcent
has not been violated”).



inevitable. Nevertheless, the question if the pege against self-incrimination may be
applied to a legal person in the context of AFE@GHR merits a more thorough discussion.
Firstly, the statement that a right is or will bgphed to legal persons does not permit the
inference that ibughtto be applied® Secondly, some of the explanatory models for the
acknowledgment of a privilege against self-incriation recourse to the concepts of human
autonomy and human dignity which, in turn, suggleat the nature of the privilefedoes not

permit its application to legal persons.

3.3.2 The need for an extensive interpretation

Already the preamble to the ECHR demdfAdbe "further realisation of human rights”.
Art. 6 ECHR is closely linked to Art. 13 ECHR. Thery purpose of Art. 6 ECHR is to
establish a procedural safeguard for the rightsigeal elsewhere in the ECHR: There is no
justice without a judge. Furthermore, one has lte iato account “the increased sensitivity of
the public to the fair administration of justié&” Therefore, Art. 6 ECHR basically requires
an extensive interpretation. In the words of theHEC

»In @ democratic society within the meaning of envention, the right to a fair
administration of justice holds such a prominenacpl that a restrictive
interpretation of Art. 6(1) ECHR would not corresplato the aim and the purpose
of that provision.**

Moreover, the ECtHR has already ruled on the imetgbion of Art. 6 ECHR that:

“the Convention is a living instrument which [.must be interpreted in the light
of present-day conditions and it is designed tegaird the individual in a real
and practical way as regards those areas with whitgals.*®

Given the dominant role which legal persons playjtaday’s economy, political life and

society in general, this favours an extensiongtits to them.

3.3.3 The interpretation
The starting point for interpreting Art. 6 ECHRIis wording. Art. 6 ECHR grants rights to
“everyone”. The natural meaning of this term doepnéclude legal persons. Thus, a textual

interpretation at least doesn’t exclude a privilagainst self-incrimination for companies.

“9'Such an inference would either constitute a cotafylaincritical approach to the jurisprudence & BECtHR
or disregard Hume’s Law.

*L This criterion has been established at p. 6.

2 Cf. Art. 31(2) VCLT and ECtHR, Case 4451/Tylder, para. 34.

“3 ECtHR, Case 12005/8Borgers para. 24.

“ ECtHR, Case 2689/6Belcourt, para. 25. Cf. also Case 9186/8@ Cubbey para. 30, and Art. 31(1) VCLT.
Such a reading is criticized in another contexEBtHR, Separate Opinion of Judge Sir FitzmauriaseC
4451/70,Golder, para. 32.

> ECtHR, Case 6289/73\irey, para. 26; Case 5856/7Ryrer, para. 31; Case 14038/8ering para. 102.



A comparative approach as used by the Court whiemoadedging the privilege against self-
incrimination yields no definite result, totter alia the wording® of the preamble to the
ICCPR suggests that the protection of Art. 14(3)@FPR does not relate to legal persths.
Furthermore, no clear result may be obtained wimahyaing the laws of a significant number
of the Contracting Parti€g.

But does the meaning and the purpose of Art. 6 E@EIRand the recognition of a privilege
against self-incrimination for companié$That depends on whether the rationale behind the
privilege against self-incriminatiGhmay be applied to companies, too.

The first line of argument based on the rule of lawalid irrespective of a person’s status. It
enshrines safeguards which have an objective ndtheerule of law, in turn, is closely linked
to the concept of fair trial. If we accept that firévilege against self-incrimination is implicit
to the notion of fair trial or even lies at its hg#his is where we return to it and hence have to
acknowledge its applicability to companies.

However, the linkage to the second line of argumeased on human dignity raises
difficulties. This has led the German Federal Soq@eCourt to deny constitutional rights of
legal persons against self-incriminatfinThese difficulties may be bypassed by the
following reasoning: Corporate wrongdoing ultimgtéllows from wrongdoings of human
representatives. If a legal person wasn’t protebied privilege against self-incrimination, its
representatives would frequently have to indirectytribute to their own incriminatiot.
Consequently, even an isolated assessment ondhadyof this line of argument demands at
least some protection to legal persons againstirsgifnination. In the sum of both lines of
arguments, companies may invoke a privilege agagisincrimination. However, the greater
importance of the purposes served by the privibgganst self-incrimination in the context of
natural persons has to be taken into account wreterrdining the respective scope of

protection by a privilege against self-incriminatio

“6“IR]ights of all members of the human family”, tierent dignity of the human person”, “free humamgs".

47 Cf. ECJ, Joined Opinion of AG Darmon, Cases C-874t al. Orkem,[1989] ECR 3283, para. 127; WeiR,
“Haben juristische Personen ein Aussageverweigasnaegt”, (1998) JZ 289, at 291 et seq.

8 Cf. ECJ, Joined Opinion of AG Darmon, Cases C-874t al. Orkem,[1989] ECR 3283, paras. 99 et seqq.

49 Cf. ECtHR, Case 2122/6¥Vemhoffpara. 8: “itis [...] necessary to seek the intetation that is most
appropriate in order to realise the aim and achibgebject of the treaty”.

0 Seesuprapages 4 et seq.

°1 German Federal Supreme Court, Case 1 BVR 217QI987) NJW 1841, at 1843.

%2 Cf. WeiR, op. citsupranote 47, at 296.
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4. The scope of the privilege against self-incrimination in commer cial contexts

4.1 ECtHR case law

4.1.1 The notion ,criminal charge*

4.1.1.1 Generalities

Art. 6(1) ECHR is not applicable in every proceegdiit presupposes “the determination of
[...] civil rights and obligations or of any criminaharge”. As the privilege against self-
incrimination is only available in criminal, not icivil proceeding®’, only the latter is of
interest with regard to a privilege against setfimination. In contrast to natural persons
whose contraventions are mostly determined in $ttdscriminal procedures, legal persons
are mostly exempted from such procedures, butddo@nistrative, fiscal or similar penalties.
That raises the question on how to interpret tha teriminal charge”.

The fundamental decision taken by the ECtHR in tbgpect is that “[t{jhese expressions are
to be interpreted as having an “autonomous” meaimirtye context of the Convention and
not on the basis of their meaning in domestic 1&tThis interpretation prevents “differences
in the scope of application of Art. 6 ECHR in théfatent national legal order®” In
particular, it evades the possibility that Contiragt Parties bypass their obligations by

reclassifications under national law (e. g. fofficeoffenses®).

4.1.1.2 The notion ,criminal*

In its leading caseéengel the ECtHR has established three criterions teerdene the
“criminal” nature of a charge. While tHengel judgment dealt with the distinction between
“criminal” and “disciplinary” charges only, the BAR later applied the criteria generally,
e. g. to administrative contextsThe Engel criteria are: The domestic classification of the
offence, the nature of the offence and the degisewerity of the penalty?

The first criterionprima facieseems to relativize the protection mechanism cildonomous
interpretation described aboVePrecisely the opposite is the case. The firsémoin is a one-
way-street: If the offence is “criminal” under dostie law, the other criteria are left aside; if

the offence is not “criminal” under domestic laWetother criteria nevertheless may induce

*3ECtHR, Case 39031/9D. C., H. S. and A. Dpara. 1. However, “the two aspects, civil andnamal, of
Art. 6(1) ECHR are [not] necessarily mutually exsilie”, Joined Cases 7299/75 et Alhert and Le Compte
para. 30.

> ECtHR, Case 8269/78dolf, para. 30. Cf. already Case 6903/D@8weer para. 42.

% van Dijk/Viering, “Right to a fair and public haéag” in van Dijk, van Hoof, van Rijin and Zwaak (&9,
Theoryand Practice of the European Convention on Humayh®i4th ed. (Antwerpen, 2006), p. 539.

* ECtHR, Case 8544/79)zturk para. 49.

> |bid., para. 48.

* ECtHR, Case 5100/7Enge| para. 82.

%9 Seesuprap. 10.
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the definition as “criminal” within the meaning ¢tie ECHR. This approach obliges the
Contracting Parties to follow their self-imposedesiand hence raises the standard of human
rights protection. In contrast, the second criteris of little use: it is indeterminate and
inconsistently used by the ECtHRAccording to the third criterion, a penalty is fiziently
severe to establish the “criminal” nature of a geaif the following sub-criteria are met: It is
not intended as “pecuniary compensation”, but isséatially punitive and deterrent in
nature”® Its amount is not inconsideratife.Both sub-criteria depend on the potential
penalty, regardless of the penalty finally impo&&d.

What is the correlation between these criteriaZaAesult of the concept of an autonomous
interpretation, the first criterion “has only a rical and relative value” (if the charge is not
considered as “criminal” in domestic law), the getoand third being “of greater
importance™* It suffices that one of them indicates the “crimiinnature of the offenc®.
However, “this does not exclude that a cumulatippraach may be adopted where separate
analysis of each criterion does not make it possibl reach a clear conclusion as to the

existence of a criminal charg&”

On the basis of these criteria, the ECtHR tmsr alia categorized fines in the following
procedure¥ relevant to commercial contexts as “criminal” @es within the meaning of
Art. 6(1) ECHR:
— banking supervision (fine for insufficient liquigff),
— competition authority (fine for abuse of a dominapositiorf® or concerted
practice$®)’,

— custom authority?

€9 Cf. Van Dijk/Viering, “Right to a fair and publisearing” in van Dijk, van Hoof, van Rijin and Zwaadp. cit.
supranote 55, p. 544.

®1 ECtHR, Case 12547/8Bendenounpara. 47; Case 19958/92P., M.P. et T.P para. 41.

%2 ECtHR, Case 19958/92.P., M.P. and T.P para. 40; Case 31827/96B., para. 48.

3 ECtHR, Case 5242/0®ubus para. 37.

® ECtHR, Joined Cases 39665/98 etlteh and Connorpara. 91; similar Case 27341/0&yisglu, para. 18.

% ECtHR, Joined Cases 39665/98 et@teh and Connorpara. 86.

% ECtHR, Joined Cases 39665/98 etlteh and Connorpara. 86. Cf. also Case 12547/Béndenoun
para. 47.

8" Each charge has to be considered separately (ge¢he different rulings in competition casegdinfra in
notes 69 et seqq.); therefore the possibility afegalization is very limited.

8 ECtHR, Case 5242/0Bubus paras. 37 et seq.

% Implicit in ECtHR, Case 53892/00jlly France

Y EComHR, Case 13258/8Wlelchers p. 152.

L However, the “criminal” nature of breaches of ceition law has been denied in ECtHR, Joined Cases
69042/01 et alQOO Neste St. Petershurg et @ecuniary compensation for violation of anti-mpaty
legislation) and left undecided in ECtHR, Case 3296, Fortum Corporation para. 40 (fine for abuse of
dominant position), and EComHR, Case 11598&;iété Stenyipp. 136 et seq. (fine for bid-rigging).

"2 ECtHR, Case 10828/8&unke para. 44.
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— stock exchange regulatory authority (suspensidreding licencé),

— tax office (sanction for tax evasith

4.1.1.3 The notion ,charge”

May companies use the privilege against self-ingration as a defence against information
requests in preliminary proceedings? This presuggpdise applicability of Art. 6(1) ECHR
and hence that the company has already been “aiaagthis stage of the proceedings.

The ECtHR defines “charge” as “the official notdion given to an individual by the
competent authority of an allegation that he hasroiited a criminal offence® This implies

a danger of circumvention for the individual as #ughority might deliberately withhold such
a notification. Therefore, a suspect may rely oh 8§1) ECHR even if the authority hasn’t
served him the notificatioff. Moreover, the ECtHR equates situations in whictasnees
were taken “which carry the implication of” an g&ion that the individual has committed a
criminal offense “and which likewise substantiadiffect the situation of the suspect” with an
official notification.”” The antonym to such a situation is a situationvitich the link to a
possible criminal proceeding remains remote anatngiical’®

Despite of the rich case law of the ECtHR on th&omo“charge”, the applicability of
Art. 6(1) ECHR during a preliminary investigaticardely “depends on the special features of
the proceedings involved and on the circumstanéetheo case™’ This is a result of the
indeterminate character of the criterion “substhytiaffected”. The ECtHR is thus forced to
regard “the entirety of the domestic proceedingsdaated in the cas&'to determine if the
individual had been “charged”.

However, as a guideline, preliminary proceedingg&iviare essentially investigative in nature
are not subject to the guaranties of Art. 6(1) ECH&en if their purpose is “to ascertain and
record facts which might subsequently be used asb#sis for action by other competent
authorities” — as long as they don't adjudicaterttatter either in form or in substarfteThe

Court reasons that applying Art. 6(1) ECHR to tkiad of investigations would in practice

8 ECtHR, Case 58188/0Djdier, para. 3.

"E. g. ECtHR, Case 19958/92.P., M.P. and T.P para. 43; Case 31827/96B., para. 49.

S ECtHR, Case 6903/7Beweers para. 46, confirmed in Case 20225/98rvespara. 42.

® ECtHR, Case 11840/8Bugliese | paras. 10 and 14.

" ECtHR, Case 8304/78&origliano, para. 34. Cf. also Case 34720/Pigéaney and McGuinnessara. 42.
8 ECtHR, Case 38544/9Weh para. 56.

" Ibid.

8 ECtHR, Case 13972/88Bnbriosca para. 38; Case 27943/9%has

81 Cf. ECtHR, Case 19187/9%aunderspara. 67.
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“unduly hamper the effective regulation in the paloterest [e. g.] of complex financial and

commercial activities?,

4.1.2 The scope

The ECtHR distinguishes between cases in whiclwilef an accused person is concerned
and “the use of material which may be obtained frttva accused through the use of
compulsory powers but which has an existence imtégre of the will of the suspect®.The
accused may claim a right to remain silent 8hiry the first case. This right is not absoltite.
The ECtHR determines an infringement of the prgeleagainst self-incrimination “in the
light of all the circumstances of the case” becdug®t constitutes a fair trial cannot be the
subject of a single unvarying rulé® It thereby considers three criteria: “the naturd degree

of compulsion used to obtain the evidence, thetexé® of any relevant safeguards in the
procedure, and the use to which any material saimdd was puf”. Therefore the possibility
of generalization is very limited. As to the figiterion, the ECtHR even refrains from ruling
that any direct compulsion would automatically tegu a violation, although it has always
held a violation of the privilege against self-iinzination in such casé&.With regard to the
second criterion, as far as it is of interest fmmpanies, the ECtHR held that the presence of a
solicitor may not sufficiently remedy an otherwisempelling situatioi? The existence of
the third criterion is not free of criticism: Is $ideen put forward that the “very fact that” a
statement is admitted in evidence against somendermines the very essence of the right
not to incriminate himsef’

However, already the original distinction by thetBR clarifies that, in general, the privilege
against self-incrimination does not allow withholgi existing documents. This fact is of

particular importance for companies as their denishaking processes leave a paper trail.

8 ECtHR, Case 17101/96ayed para. 62; Case 19187/®aunderspara. 67.

8 ECtHR, Case 19187/9%aunderspara. 69; Grand Chamber, Case 5481Q1aloh, para. 102.

8 An exception applies to cases in “which coercimhand over incriminatory evidence was in issué”, ¢
ECtHR, Grand Chamber, Joined Cases 15809/02 @’Blalloran and Francis para. 54; Grand Chamber,
Case 54810/0Qalloh, paras. 113 et seqq.

8 Cf. e. g. ECtHR, Case 18731/@bhn Murray para. 47; Case 34720/4eaney and McGuinespara. 47.
This is somewhat surprising, considering that tber€regards the privilege against self-incrimioatas
lying at the heart of the notion of fair procedwt,Dissenting opinion of Judge Martens, Case Y88
Saundersparas. 7 and 11.

8 ECtHR, Grand Chamber, Joined Cases 15809/02, &'Hlalloran and Francis para. 53. Cf. already Case
19187/91 Saunderspara. 69.

87 ECtHR, Grand Chamber, Joined Cases 15809/02, €& 'Hlalloran and Francis para. 55; Grand Chamber,
Case 54810/0Qalloh, para. 117.

8 ECtHR, Grand Chamber, Joined Cases 15809/02, &'’Halloran and Francis para. 53.

8 ECtHR, Case 36887/9Quinn para. 54.

% ECtHR, Concurring Opinion of Judge Morenilla, C48487/91 Saunders
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The ECtHR’s case law is inconsistent on possikdéfjoations of measures colliding with the
privilege against self-incrimination. The main lio&éjurisprudence rules that such measures
cannot be justified by “public interedt’or the “special features” of a field of lafsuch as

its complexity®.

4.2 Courts of the European Union

4.2.1 Relevance

What may the jurisprudence of the Courts of theoRean Union contribute to an
interpretation of Art. 6 ECHR? In contrast to thétHR, the Court of Justice of the European
Union (ECJ) and the General Court (EGC) had to dathl companies alleging violations of
the privilege against self-incrimination in a vayief cases. These cases have in common that
they concern the implementation of the Europearodniles on competition as laid down in
Art. 101 et seq. of the Treaty on the Functionihthe European Union.

To understand these cases, one needs to knovhéhButopean Commission — as a part of its
powers of investigation — “may, by simple requesbw decision, require undertakings and
associations of undertakings to provide all neagssaformation.®* The European
Commission may impose fines up to “1 % of the ttgahover in the preceding business year
where” undertakings “supply incorrect or misleadimformation in response to” such a
request® If the information request is based on a formatislen by the European
Commission, an undertaking even risks the samefdingupplying incomplete information or
no pieces of information at afl.

It follows that there is a high interest of undkmtgs to being able to claim a privilege against
self-incrimination in these proceedings. This beesmaven clearer when one further takes
into account the secret nature of cartels and liug timited other means of competition
authorities to detect them. Consequently, undertgkhave claimed a privilege against self-
incrimination based on Art. 6 ECHR even years kefile ECtHR'’s first judgment in that
regard®’

91E. g. ECtHR, Grand Chamber, Case 5481QJalloh, para. 97; Case 34720/%eaney and McGuiness
paras. 57 et seq. Implicitly different in Grand @tieer, Joined Cases 15809/02 et@lHalloran and Francis
para. 57.

92 ECtHR, Case 10828/8Funke para. 44. Different in Grand Chamber, Joined €48809/02 et al.,
O’Halloran and Francis para. 62.

9 ECtHR, Case 19187/9%aunderspara. 74.

% Art. 18 Council Regulation No. 1/2003 of 16 Dec&mnB002 on the implementation of the rules on
competition laid down in Articles 81 and 82 of fheaty, O.J. 2003, L 1/1 (Regulation 1/2003).

% Ibid., Art. 23(1)(a).

% Ibid., Art. 23(1)(b).

97 Cf. ECJ, Joined Cases C-374/87 et@tkem,[1989] ECR 3283, para. 18.
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Another point demonstrating the possible meritartdlyzing the jurisprudence of the Courts
of the European Union is the future accession efEbropean Union to the ECHR, foreseen
by Art. 6(2) of the Treaty on European Union (TED®day, according to Art. 6(3) TEU, the

fundamental rights as guaranteed by the ECHR datestgeneral principles of the Union's
law and thereby influence the jurisprudence of @wairts of the European Union. Once the
European Union has acceded to the ECHR, the judgprce of the ECtHR will, in turn, be

more significantly influenced by the Courts of theropean Union.

4.2.2 Scope of the privilege against self-incrintiora
In its ground-breakin@rkemjudgment, the ECJ ruled that

“the Commission is entitled [...] to compel an und&mg to provide all
necessary information concerning such facts asbedgnown to it and to disclose
to it, if necessary, such documents relating tloeastare in its possession, even if
the latter may be used to establish, againstainother undertaking, the existence
of anti-competitive conduct, it may not, by mearfsaodecision calling for
information, undermine the rights of defence of dmelertaking concerned. Thus,
the Commission may not compel an undertaking teigeoit with answers which
might involve an admission on its part of the eetise of an infringement which it
is incumbent upon the Commission to prov&.”

The ECJ thus draws a distinction between obligatitonproduce documents and obligations
to provide answers. The production of documents geyerally be required, even if the
documents establish an infringement or were onlgetlin the internal processing and
decision-making of an undertakirtg”

With regard to the provision of answers, the EGindra further distinction: It acknowledges
a privilege against self-incrimination only for aress which “might involve an admission”,
but not for factual information. The ECJ followsery restrictive approach when considering
what questions involve such an admission of arngément by ruling that questions

“relating to meetings of producers, which are id@h only to secure factual
information on the circumstances in which such imget were held and the
capacity in which the participants attended then} fre not open to criticisnt*

In contrast, the concept of factual informationvide. The EGC in one case even required the
undertaking to interpret an agreement between Eamfinancial institution¥’* Moreover,
once an information request has been labelled @sesting only factual information, a
disclosure is obligatory “even if such facts arentical to those on which [the European

% |bid., paras. 34 et seq. This jurisprudence is pamly referred to in recital 23 of Regulation @03, cited
supranote 94.

9 ECJ, Opinion of AG Geelhoed, Case C-301/08®\. Carbon[2006] ECR 1-5915, para. 66.

10 ECy, Case 374/80rkem,[1989] ECR 3283, para. 37.

01 cf. EGC, Case T-34/9%ociété Généralg1995] ECR 11-545, para. 75.
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Commission’s infringement] decision is basé#.However, the privilege against self-
incrimination granted by the ECJ is not (completébothless: Beyond the direct admission
of guilt, e. g. questions “which relate to the mse of the action taken and the objective

pursued by” “measures taken in order to determitenaaintain price levels satisfactory to all
the participants at the meetings” don’t have tahswered as involving an admission of an

infringement'®

4.2.3 Reasoning and coherence with ECHR standards

The ECJ uses the rights of the defence — whicltadumdamental principle of the European
Union’s legal order — to indirectly acknowledgeravitege against self-incriminatiot?”

With regard to the ECHR, the ECJ has explicitlyremkledged that Art. 6 ECHR “may be
relied upon by an undertaking subject to an ingesitn relating to competition law®> This
comes as a surprise: The “criminal” nature of charg competition proceedings is far from
being evident® Moreover, the firsEngelcriterion is not met®” However, the total amount
of fines imposed and their deterrent nature ledittés doubt that the thir&Engelcriterion is
met!%

Apart from that, the Courts of the European Uniemstimes adopt a rather formalistic
approach as to the protection granted by the ECBRYR % Obviously, the Courts of the
European Union are trying to avoid a close bonthéojurisprudence of the ECtHR and want
to maintain an autonomous interpretation with gdamargin of appreciation as well as the
possibility of deviations with regard to the unpotability of the future ECtHR case law.

The EGC considers its protection against self-mgration to undertakings in competition
law cases as “equivalent to that guaranteed by6AECHR”® which is doubtful at least.

However, it is difficult to assess the potentiadgening of the ECtHR if it were confronted

12E. g. EGC, Case T-34/93pciété Généralg¢1995] ECR I1-545, para. 77; ECJ, Case C-301/08@®,
Carbon,[2006] ECR 1-5977, para. 41 and 44.

13 ECy, Case 374/80rkem,[1989] ECR 3283, para. 38.

194 bid., para. 32.

195 pid., para. 30.

1% seesuprap. 11.

197.Cf. Art. 23(5) Regulation 1/2003, citsdpranote 94: “Decisions taken pursuant to paragrapdsdi2 shall
not be of a criminal law nature.”

198 As to the deterrent nature cf. Guidelines of 1t&eer 2006 on the method of setting fines impgeeduant
to Article 23(2)(a) of Regulation, O.J. 2006, C 2L(Fining Guidelines), para. 30, and ForresteyéD
process in EC competition cases: A distinguishetitirtion with flawed procedures”, 34 Eur. L. R¢2009),
817, at 824 et seqq.

19¢f. e. g. ECJ, Case 374/8Jrkem,[1989] ECR 3283, para. 30; Joined Opinion of AGran, Cases C-
374/87 et al.Orkem,[1989] ECR 3283, paras. 132 et seqq.; Opinion @f@eelhoed, Case C-301/04S%GL
Carbon,[2006] ECR 1-5915, para. 65.

MOEGC, e. g. Case T-112/98annesmannrohren-Werki001] ECR 11-729, para. 77; Case T-446/85ann
& S6hne(2010), unreported, para. 328.
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with factual backgrounds like those in Europeanddréompetition law. Actually, the ECtHR
has already restricted the protection under AEGHR if this were to “unduly hamper the
effective regulation in the public interest of cdmpfinancial and commercial activiti€s?.
This resembles the EGC’s reasoning that an absalité to silence “would constitute an
unjustified hindrance to the Commission's perforoeanf its duty”*'> One may, however,
speculate that the ECtHR would grant a wider ptaieaegarding the necessity of answers
on “factual information”, particularly in cases mhich the company shall provide an

interpretation-*

With regard to the ECHR, the ECJ’s judgment.WM (also called®VC 1)***is of particular
interest. It explicitly takes the ECtHR’s case lawo account™ and tries to reconcile the
general restrictive approach as introducedioemwith criteria related to those used by the
ECtHR. It highlights that a privilege against seltrimination requires the existence of
coercion and the “establishment of the existen@nadctual interference with the right®

The finding that coercion was used requires “thatstraint was actually exercised”; the

17 With a view to the different

“existence of a power of constraint” as such isiffisient.
types of information requests explained abbVehis implies that a defence based on the
privilege against self-incrimination is only avdala in the context of information requests
which are based on a formal decision by the Eumop@ammission. This may cause a
dilemma for undertakings which refuse to answempsgmequests of information as a refusal
to cooperate will be considered by the European iBi@sion as an aggravating circumstance
when setting a fin&"®

The requirement of an “actual interferenseiggests that a defence based on the privilege
against self-incrimination is only available wharedertakings may demonstrate that their

answers “were in fact used to incriminate” th&th.

H1ECHHR, Case 17101/96ayed para. 62; Case 19187/®aunderspara. 67.

YM2E g. EGC, Case T-446/0Bmann & S6hné2010), unreported, para. 326; Case T-112/98,
Mannesmannrdhren-Werk2001] ECR 11-729, para. 66.

113 Cf. supranote 101 for an example of such a case.

14 ECY, Joined Cases C-238/99 P etlamburgse Vinyl Maatschappij et a]2002] ECR 1-8375, paras. 274 et

seqq.

15 bid., para. 274.

1% pid., para. 275.

H17ECJ, Opinion of AG Mischo, Case C-244/990%M,[2002] ECR 1-8375, para. 300.

18 Seesuprap. 14.

19 Fining Guidelines, citedupranote 108, para. 28.

120ECJ, Joined Cases C-238/99 P etlamburgse Vinyl Maatschappij et a[2002] ECR 1-8375, paras. 275,
282 and in particular 289.
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The ECJ’s approach invVM resembles the ECtHR'’s jurisprudence only in a digia way

(e. g. with regard to the coercion criterion). disifound only limited reverberation. The latest
judgments by the EGC follow the ECIskemline to a great extent and deny a change in the
ECJ's jurisprudence ihvM.1#

5. Conclusions

The privilege against self-incrimination is firmigoted within the ECHR. The privilege finds
its justification in considerations based on the af law and human dignity. Notwithstanding
the latter motive, the privilege against self-intination may be applied to legal persons. The
privilege protects legal persons in a broad ranigproceedings including such which are
commonly regarded as administrative. However, thwil@ge's scope is reduced in
comparison to that of natural persons. This folldwsm two main reasons: Firstly, the
absence in corporate contexts of a need to prdiectan autonomy from cruel choices.
Secondly, the phenomenology of the proceedings wbampanies are usually involved in
justifies an overall approach which grants a pridecthat is less absolute, but balanced with
the needs of public interest. In this regard, tlstua scope of protection against self-
incrimination for companies granted by Art. 6 ECHRembles the protection granted by the

Courts of the European Union but has to be consttias more intense in some respects.

From a more general point of view, the situationcompanies in relation to the privilege
against self-incrimination suggests the adoptiomrfapproach which combines the relative
nature of a privilege against self-incriminationtiwithe concept of human dignity. One
solution would be to explicitly differentiate betere an inner core, an absolute right to
silence, and a wider, but relative privilege agaisslf-incrimination. In contrast, the
complexity, severeness or relative triviality oframe may not justify the relativization of the
first-mentioned right. While the ECtHR rightly hapheld these principles in terrorism cases
such asHeaney and McGuinessr Quinn its judgments sometimes lack scrutiny when
individuals are confronted with more indirect caoasits. This is particularly true for
preliminary investigations. An analysis of the agglbility of Art. 6 ECHR in such contexts
should primarily examine the specificity of invegtiion measures and only subsidiary if the
individual is already “substantially affected” dat time. This approach safeguards general
reporting obligations in the public interest, e.fgr taxes, but avoids situations where

authorities have already targeted certain indiMglland now inquire for information, the

12LE g. EGC, Case T-446/0Bmann & S6hn¢2010), unreported, paras. 325 et seqq.; Joined<CE-236/01 et
al., Tokai Carbon et a).paras. 402 et seqq., in particular para. 405.
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usage of which in later stages of the proceedisgsnminent. Compared with this, the
ECtHR’sWehjudgment demonstrates that the current approaas guspects a fig leaf when
they need a shield. Or put in other words: “theif@ge against self-incrimination would be
of very little use or value if a man could be coflgzbto tell all to the authorities before a

trial.” 12

122 ECtHR, Concurring Opinion of Judge Walsh, Case872d1,Saunders



