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1. Introduction

The current global migration crisis faces the Eesp Union with an unparalleled
humanitarian catastrophy. Throughout the year 20ftBlore than one million migrants were
smuggled into Europe [...]. This figure represeat$00 per cent increase over 2014, with 4.500
migrants reported to have died in 20150ut of these 4.500 victims, 71 deceased refugeges w
found in the morning of 27 August 2015 on the mety A4 in the Austrian village of Parndorf.

At 10:50 a.m. CET, two Austrian policemen were arycon the A4 motorway. They saw a
dilapidated white Volvo van, which was parking ¢ temergency lane. As the vehicle appeared
suspicious to them, they stopped to inspect it. Mthey opened the back door, they discovered an
— at first sight — undefinable, yet certainly hignmber of people who had passed away. It was
instantly clear to the policemen that they werefieoried with a case of human smuggfing

The Austrian authorities immediately started toestigate, as the case could preliminarily
be subsumed under offences punishable under Amstrianinal law — which is the national
prerequisite for opening up an investigation praced-, namely the offences of murder (Art 75 of
theAustrian Criminal Codehereinafter, ATC€), wilful endangering of the public resulting inadl
(Art 176 ATCC) and human smuggling (Art 1Adstrian Aliens' Police Att

After one month of investigation, the following tacbecame evident: Suspect A., a
Bulgarian citizen, bought a white Volvo van incladia cooling unit in Budapest for the purpose of
illegally smuggling third country nationals fromHungarian province near the Serbian-Hungarian
border via Austria to — most certainly — Germanysg&ct B., an Afghan citizen, and suspect C., a
Bulgarian citizen, were entrusted with the orgamsa of the smuggling. They contacted the
migrants, recruited drivers for the van and an ag@nying car and arranged for loading the 71
refugees into the van. The Bulgarian suspect redf to drive the van, whereas his compatriot E.
agreed to steer the accompanying car. Howevertauwaong testimonies of suspect A., which he
had given in order to divert attention from his @oplice D., F., another Bulgarian citizen, was
falsely suspected of having driven the van in tegitning of the pre-trial procedure. When B., C.,
D. and E. locked the loading area, which measureteee 14 m the vehicle was hermetically
sealed. As a result, the refugees died from sufifmt®@n the smuggling route.

Due to the suspects' different nationalities ad a&lthe smuggling route including at least
two countries, it soon became evident that thisechasld complicated issues with regard to

1 Eurojust News and Announcements: Eurojust Tactical Meeatimdllegal Immigrant Smuggling, 8/2/2016.

2 In the terminology of the European Commissiifhe crime of human smuggling must not be mistakéth
human trafficking: Trafficking in human beingsfdit from human smuggling (facilitated migratiomchuse it
involves the use of force and involves exploitafioli’ cf. European CommissigicOM (2012) 286, 2.

3 BGBI. No. 60/1974.

4 BGBI. I No. 100/2005.



international competence that had to be solved.

2. Conflicts of Jurisdiction and theNe Bisin Idem Principle®

After the discovery of the van on the Austrian nmai@y, the Austrian criminal police
reported the case to their Hungarian colleaguesimfiodmed them about the fact that they had
found the licence of the vehicle, which named ABudgarian citizen and the first suspect, as the
owner of the van. As the facts could be subsumedkmwoffences defined by thEungarian
Criminal Codeas well, a Hungarian investigation procedure wasned parallely to the Austrian
one, which led to a possible conflict of jurisdocti

Generally, a conflict of jurisdiction concerns cival proceedings against the same person
and for the same criminal aét3hese cases may lead tma bis in idensituation — an issue that
was outlined by the leading prosecutor of the cdemgeAustrian public prosecution unit
(hereinafter, PPU) Eisenstadt/Austria at a bilater@eting in Kecskemét/Hungary on 2 September
2015, who therefore suggested cooperation at titeebt professional level

A positive conflict of jurisdiction is assumed inséuation, where two or more countries
have jurisdictiohto prosecute, irrespective of whether the differational authorities are in actual
disagreemerit.The detection of parallel proceedings is cructalehsure a sensible decision on
which jurisdiction should prosecute and a coordidaransfer of proceedings so thabhe bis in
idemsituatiorf can eventually be avoided.

The most relevant EU legislation on conflicts ofigdiction is theFramework Decision
2009/948/JHA of 30 November 2009 on the Preveratiah Settlement of Conflicts of Jurisdiction
in Criminal Proceedingghereinafter, FD 2009/948). Art 5 FD 2009/948 gb$ the competent
authorities of a Member State which assume thatllearproceedings are being conducted to
contact the competent authority of the other Mengtate'® Usually, parallel proceedings are, as in
the present example, identified via police coopenadr when a competent authority of a Member
State receives a mutual legal assistance (heremdftLA) request concerning a criminal case
which it investigates itself. If performed in a cdimated way, parallel proceedings are considered
beneficial in combating crime, as they enable proses to exchange information and facilitate

subsequent decisions on which jurisdiction shoutd@cuté.

5 cf. Art 54 CISA; Art 4 Protocol No. 7 to the ECHR.

6 cf. Eurojust Eurojust News Issue No. 14, 2.

7 The term “jurisdiction” refers tta government's general power to exercise authasitgr all persons and things
within its territory” cf. Black's Law Dictionard; 2004, as cited iEurojust Eurojust News Issue No. 14, 2.

8 Eurojust Eurojust News, Issue No. 14, 2.

9 Eurojust Eurojust News, Issue No. 14, 1.

10 Eurojust Eurojust News, Issue No. 14, 3.

11 Eurojust Eurojust News, Issue No. 14, 4.



Apart from the above-mentioned Framework Decisithre ne bis in idemprinciple is
addressed in many national, European and intemadti@gal instruments. Within the European
Union’s Area of Freedom, Security and Justice, rti@n legal sources are Arts 54 to 58 of the
Convention Implementing the Schengen Agreemem dtidte 1985 between the Governments of
the States of the Benelux Economic Union, the RBédeepublic of Germany and the French
Republic, on the Gradual Abolition of Checks airti@®mmon Borderghereinafter, CISA) and Art
50 of theCharter of Fundamental Rights of the European Ur{iogreinafter, CFREW) According
to Art 54 CISA?® “[a] person whose trial has been finally disposeflio one Contracting Party
may not be prosecuted in another Contracting Péostythe same acts [...]"Art 50 CFREU states
that,“[n]o one shall be liable to be tried or punishedain in criminal proceedings for an offence
for which he or she has already been finally adqditor convicted [...]" Moreover, the principle is
also included as a ground for refusing the intiator maintenance of (further) proceedings in a
large number of other EU instruments.

In the present case, it soon became evident teahtkestigation of the time and place of the
immigrants' death was the central question to tmvared in order to preventrg bis in idem
situation.The investigating authorities of the countries ined consented that the country with the
closer link to the case, namely the one wherenimigrants had died, should eventually take over
the entire proceedings. Until then, however, it wgeeed that the proceedings should be carried on
parallelly on the premise of the highest degreeooiperation.

The following chapters shed light on how the Awastrinvestigating authorities enacted the
agreed procedure. At the beginning of each chatterrelevant international sources of thare
presented. Subsequently, the practical applicatioselected means of international cooperation,
which were chosen by the Austrian investigatindharities in order to solve the criminal case as
well as the conflict of jurisdiction, is demonsedi namely the European Arrest Warrant

(hereinafter, EAW), MLA requests and the involvemehEurojust.

3. Selected Means of International Cooperation
3.1. European Arrest Warrants

The first contact between the Austrian and the Huag authorities took place in the early

afternoon on 27 August 2015. The road charge systethe Hungarian motorway revealed that the

12 For the relevant case law EICJ C 617/10Aklagare vs Hans Akerberg Fransg§@013]; ECHR C 6/8/197&ngel
et al vs The Netherland$976]; ECHR C 50178/9Nikitin vs Russig2004].

13 With regard to the interpretation of Art 54 CISIAECJ, C 297/07Klaus Bourquairf2008].

14 In order to ensure comprehensibility to a nontAas audience, this paper focusses on the citiedrniational legal
sources rather than the Austrian provisions implging them. This approach seems reasonable, agattuing of
the national and the underlying international psais correspond to a high degree.
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journey of suspect A.'s van had originated in Keas&t/Hungary near the Serbian-Hungarian
border at around 3:00 a.m. on 26 August 2015. énctiurse of the same day, the Austrian criminal
police found out the names of four more suspeet€Europol, namely of the Afghan citizen B. and

the Bulgarian citizens C., D. and E., who were asged with the facts. Through the assistance of
Europol, these facts were communicated to the Hisngand Bulgarian criminal police.

In the evening of 27 August 2015, the Austrian stigating authorities were informed by
phone by their Hungarian colleagues that A., B,,0C.and E. had been detained in Hungary. A.,
who had already been questioned, had accusedreiflBulgarian citizen, F., whose location was
yet unknown, of being involved in the case. Thdetalemphasised the fact that according to
Hungarian law, the detained suspects would haveetoeleased, unless the Austrian prosecution
transferred respective EAWSs providing for theireatrand extradition within one (!) hour.

The main legal source for issuing a EAW, which tmmpetent Austrian investigating
authority, namely the PPU Eisenstadt/Austria, lwadpply, is thecramework Decision of 13 June
2002 on the European Arrest Warrant and the Sumenérocedure between Member States
(hereinafter, FD EAW).

3.1.1. General Provisions

Art 1 (1) FD EAW defines the EAW dsa judicial decision issued by a Member State véth
view to the arrest and surrender by another Menfi@te of a requested person, for the purposes
of conducting a criminal prosecution or executingcastodial sentence or detention order.”
According to Art 2 (1) FD EAW a EAWmay be issued for acts punishable by the law &f th
iIssuing Member State by a custodial sentence @t@antion order for a maximum period of at least
12 months or, where a sentence has been passedaieation order has been made, for sentences
of at least four months.Art 2 (2) provides a list of offences, which shaWithout verification of
the double criminality of the act, give rise torsunder” pursuant to a EAW, provided thatgy are
punishable in the issuing Member State by a cusktséintence or a detention order for a maximum
period of at least three years [..]JUnder Austrian national law, the facts of the ea®uld be
subsumed under the following offences listed in 22) FD EAW: (1) participation in a criminal
organisation, (2) facilitation of unauthorised gnand (3) murder. Hence, the FD EAW was
applicable, which is why the Austrian competentspiutor issued a EAW indicating list offences

for each requested suspect using the official fggrosided for in the annex of the FD EAW.

3.1.2. Requirements for the Content of a EAW

Art 8 (1) FD EAW stipulates the requests for thateat of a EAW. Special attention needs



to be paid to the requirement defined by subpastthis Article, whereupon evidence of — in the
present case — an arrest warrant within the scoépete 1 and 2 FD EAW has to be contained
within the EAW. This meant that the Austrian pragec not only had to issue a EAW, but also an
arrest warrant under Austrian national law, whiehurn requires court approval. Due to the tight
time frame of only one hour, an Austrian nationadvsion allowing for this approval to be given
orally in urgent circumstancéswas applied. The Austrian prosecutor received writen
engrossment of the court approval in the morning8August 2015.

From a linguistic point of view, Art 8 (2) FD EAW@vides for the translation of the EAWS
into (one of) the official language(s) of the extroy state, unless a Member State accéats
translation in one or more other official languaged the Institutions of the European

Communities”by declaration deposited with the General Sedegtaf the Council.

3.1.3. Procedure Determined by the FD EAW

In terms of competence, Art 6 FD EAW refers to tegpective national provisions naming
the judicial authority competent to issue or executEAW. By application of the Judicial Atlas
provided online by the European Judicial Networrénafter, EJN), a network of national contact
points for the facilitation of judicial cooperation criminal matters created by the Council of the
European Unior! it was easy to find out for the Austrian prosecubat the EAW concerning the
suspects detained in Hungary had to be addressb@ tdungarian Ministry of Justice. The EAW
requested by Bulgaria needed to be sent to theaBalgdistrict court in Montana.

According to Art 9 (1) FD EAW, EAWSs may be directhansmitted to the executing judicial
authority“when the location of the requested person is krfavrt 9 (2) and (3) FD EAW provide
that “[tlhe issuing judicial authority may [...] decidéo issue an alert for the requested person in
the Schengen Information Systerf8IS) in accordance with the respective provisioh<ISA,
which is equivalent to a EAW accompanied by thernmfation set out in Art 8 (1) FD EAW.

Art 10 (4) FD EAW stipulates thdft]he issuing judicial authority may forward the AN
by any secure means capable of producing writteords under conditions allowing the executing
Member to establish its authenticity&rt 10 (5) FD EAW provides for the direct contdstween
the judicial authorities — where appropriate via tbentral national authorities — in case of
difficulties concerning the transmission or the hauticity of any document needed for the
execution of a EAW. Art 10 (5) FD EAW can be reacconjunction with the Preliminary Notes of

15 cf. Art 102 (1) ATCCP.

16 cf. http://www.ejn-crimjust.europa.eu/ejn/AtlasChoosa@iny.aspx?Type=218/3/2016).

17 Created througboint Action of 29 June 1998 Adopted by the Cowntithe basis of Article K.3 of the Treaty of the
European Union on the Creation of a European Judikietwork Adopted by the Counaiéplaced by CD
2008/976/JHA.




the Member States to the FD EAW, stating that tiserument of EAWSs is based on a high level of
mutual confidencé®

With regard to the time limits set for the transsios of EAWS in cases where a requested
person has already been detained in a Member $taté&;D EAW does not provide for a unified
way of proceeding. Determining the time framesth@ transmission of EAW in such cases rather
depends on the respective national provisionsefvtember State's.

3.1.4. Issuing the EAWS

In the present case, the main challenge the is@usgian judicial authority was faced with
was the very tight time frame of one hour determiil®y the Hungarian authorities for the
transmission of the EAWSs. However, the fact that #ustrian prosecutor already knew the
Hungarian judicial authority competent for the exén of the EAWSs concerning the suspects A.,
B., C., D. and E., facilitated the further courgeaction to be taken. It soon turned out that tsie s
deadline could not be met to the extent that tf@mmation required could be sent_in writtearm.
Hence, by application of Art 10 (5) FD EAW, the Awmn prosecutor directly contacted the
Hungarian executing judicial authority and oraligrismitted the information required by Art 8 (1)
FD EAW. In order to prove that the requirement cet by Art 8 (1) (c) FD EAW, namely the
evidence of the issue of a national arrest waragproved by court, was fulfilled, the competent
Austrian judge confirmed the respective approvalpbpne to the competent Hungarian judicial
authority. It was agreed that the oral informatwas sufficient for the suspects to be further
detained in Hungary unless the respective EAWsuding all the relevant information was
transmitted in written form as soon as possiblehifvia couple of hours, the Austrian prosecutor
complied with this agreement, not only sending tentEAWSs fulfilling the requirements set out by
Art 8 (1) FD EAW via fax as a secure means of ti@nas required by Art 10 (4) FD EAW, but also
issuing respective alerts in the SIS accordingo9A(2), (3) FD EAW in the course of 28 August
2015. As the Hungarian declaration to Art 8 (2) EBW allows for the transmission of EAWS in
German, the EAWSs were not translated.

Regarding suspect F., whose location had not yext descovered, the prosecutor also issued
a EAW and an alert in the SIS. Due to this aldre, SIRENE-Bureau of Bulgadainformed its
Austrian counterpart of the detention of suspecdh Bulgaria via fax on the 31 August 2015. The

information was transferred to the Austrian judicsuthorities via Eurojust. Similarly to the

18 cf. para 10 of the Preliminary Notes to the FDNEA

19 cf. Council of the European UnipiEuropean Handbook on how to Issue a EuropearsiWarrant.

20 In the course of establishing the Schengen Irdition System (SIS) each Member State created aioriyt
ensuring the exchange of information, i.e. a SIRBNiEeau, cf. List of N.SIS II.
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Hungarian authorities, the Bulgarian senders empbaghe time frame to be maintained for the
transmission of the EAW which was determined widhh®urs. The Austrian prosecutor succeeded
in adhering to this deadline. However, contraryhir Hungarian colleagues, the Bulgarian judicial

authorities could not accept the German versionhef EAW due to a deviating declaration of

Bulgaria on Art 8 (2) FD EAW. As it was not posglib send a Bulgarian translation of the EAW

within the pre-defined time frame, the competenstian and Bulgarian judicial authorities — again

based on Art 10 (5) FD EAW — agreed on a laterstrassion of the required translation.

3.1.5. Executing the EAWs

Executing the EAWS, both Hungary and Bulgaria aeesthe suspects for surrender
purposes by application of Art 12 FD EAW, whereugbay had to decide upon the question of
keeping the suspects arrested on the basis ofrthtmal provisions.

With regard to the future surrender of suspectwhp was arrested in Bulgaria, the
Bulgarian authorities demanded, by application df 2 (3) FD EAW, a guarantee to be given by
Austria, whereupon the surrender of F. as a Budgaresident should be subject to the condition
that he will, after being heard, be returned togauk in order to serve the custodial sentence or
detention order passed against him in Austria. Abstrian court issued a respective guarantee
including a Bulgarian translation. However, a snder of F. has eventually never taken place, as it
turned out in the course of the further proceeditngd F. had wrongly been accused by his co-
perpetrators. For that reason, the EAW was ingtanithdrawn, of which step the Bulgarian
judicial authorities were immediately informed.drder to accelerate the proceedings, the Austrian
and Hungarian SIRENE-Bureaus transmitted this médron to their Bulgarian counterpart. Again,
a written confirmation of the withdrawal translaiatb Bulgarian was submitted later on.

In relation to Hungary, the surrender of the ag@stuspects was not executed for another
reason: As demonstrated below (chapter 4), theepdings were finally transferred to Hungary, so
that the EAWSs for the remaining suspects were w&lftdrawn before their surrender.

3.2. Requests for Mutual Legal Assistance

After having been arrested only hours after thealisry of the victims on 27 August 2015,
the suspects A., B., C., D. and E. were immediateigstioned by the Hungarian criminal police
officers. The (inconclusive) outcome of the questig was reported to the Austrian criminal police
officers in the course of a meeting of represeveatiof both national police authorities in Budapest
on 29August 2015. Apart from mutual updates on the finsestigation results, the meeting also
served the participants to agree upon unreservdidbooation on the case — which was



unanimously considered a priority. Upon requesthaf Austrian representatives, the Hungarian
investigation authorities consented to the preseotehe competent Austrian investigating
authorities during prospective questionings ofdhested suspects A., B., C., D. and E. in Hungary.
Back in Austria, the Austrian criminal police offis hence asked the responsible prosecutor to
submit a corresponding MLA request to Hungary.

Similarly, after the notification of 3August 2015 about F. being arrested in Bulgaria, th
Austrian criminal police suggested a MLA requeshaa@ning the questioning of this suspect as
well. In addition, F.'s property should be searched seized. Moreover, the transmission of police
intelligence evidence was proposed. However, iteédrout in the course of the investigations, that
F. might have been falsely accused by A. In ordeslarify the facts, the Austrian criminal police
additionally suggested a request for the collecbbmolecular material of F. for the purpose of
comparing it to the DNA-traces found in the van.tAsy also had specific reasons to believe that
D.'s brother, a Bulgarian resident, was able t@ gmportant information about the organisational
background of the facts, they suggested the heafitigs witness by means of MLA.

Requesting MLA from the foreign authorities, thes#ian prosecutor had to comply with
the European Convention on Mutual Assistance in CrifinMatters of the Council of Europe of
1959 (hereinafter, Conv 1959) as amended byAislitional Protocol of 197&s the main legal
sources for the MLA requests addressed to HungaghyBaulgaria. In addition, several Conventions
ratified on the level of the European Union, namiig CISA and theConvention on Mutual
Assistance in Criminal Matters between Member Stétereinafter, EU-MLA Conv 2000) as
amended by it®rotocol of 2001(hereinafter, Prot EU-MLA Conv 2000) have to belaga, as they
supplement the provisions and facilitate the apgibn of the before-mentioned Treatté®lone of
the Treaties concluded on the level of the EuropBaion affect the application of (more
favourable) provisions in bilateral or multilateeajreements between Member States in the field of
mutual assistance in criminal matférs

In relation to Hungary, the Austrian authoritiegjuesting the questioning of the suspects
additionally had to keep to the provisions of thiatbral Treaty between the Republic of Austria
and the Republic of Hungafyin 1994 (hereinafter, Austro-Hungarian Treaty)stgpplement the
provisions and facilitate the enforcement of the-EUA Conv 2000 as amended by the Prot EU-
MLA Conv 2000.

In view of potential conflicts between the varioysplicable sources of law, Art 26 Conv

1959 provides that subject to the provisions ofAftis15 (7) concerning the transmission of MLA

21 cf. Art 1 EU-MLA Conv 2000.
22 cf. Art 48 (2) CISA, Art 1 (2) EU-MLA Conv 2000.
23 BGBI. No. 801/1994.



requests and its Art 16 (3) concerning the langudgerequest, it shall supersede the provisions of
any other bi- or multilateral Treaty concluded beéw its contracting parties.

3.2.1. General Provisions

Defining the field of application of the Conv 1958t 1 (1) Conv 1959 provides that the
Contracting Parties shafiafford each other [...] the widest measure of mutw@elsistance in
proceedings in respect of offences the punishnfewhizh [...] falls within the jurisdiction of the
judicial authorities of the requesting PartyAs the facts of the case could be subsumed under
several offences of the ACC (see above), the puesigs provided for in Art 1 (1) Conv 1959 were
fulfilled. By definition, Art 1 (2) Conv 1959, whit states that the Conv 195@oes not apply to
arrests, the enforcement of verdicts or offencedeumilitary law which are not offences under
ordinary criminal law”, did not result in the inapplicability of the Cot959. In order to prove that
the cited prerequisites were met and allow the eglres to examine the requirements themselves,
the respective Arts of the ATCC were annexed taMhé requests sent to Hungary and Bulgaria.

Art 2 Conv 1959 infringes the scope of applicatairthe Conv 1959 by defining offences
allowing a requested Party to refuse assistance Pfot Conv 1959 (Arts 1 to 3), the CISA (Arts 49
and 50), the EU-MLA Conv 2000 (Art 3) as well as tibove-mentioned Austro-Hungarian Treaty
(Arts | to 1ll) all provide for the widening of thecope of application of mutual assistance in
criminal law set by Art 2 of the Conv 1959, in peutar with regard to fiscal offences and
proceedings by the administrative authorities speet of acts which are punishable. However, as
the offences of the case are within the field gbliation of Art 2 Conv 1959 anyway, it was not
necessary for the responsible Austrian prosecotdurther deal with this question, which is why
this subject shall not be dwelled on any furtherthis paper either. It was important to the
prosecutors, by contrast, to find out whether tfienaes were punishable under Hungarian law as
Hungary, by reservation on Art 2 Conv 1959, resgrtlee right to afford assistance only in
procedures instituted in respect of such offenckglware also punishable under Hungarian law.
Hence, one of the first steps was to contact thetrlan Ministry of Justice, which confirmed that
the offences were punishable in Hungary and pravitie English and German translations of the

respective national Hungarian provisions.

3.2.2. Content and Execution of MLA Requests

According to Art 3 (1) Conv 1959 the requested yénere: Hungary and Bulgaria) shall
execute MLA requests relating to a criminal matiddressed by the judicial authorities of the
requesting Party (here: Austria) in the manner iglex for by its national law for the purpose of

10



procuring evidence (such as the questioning of ettspand witnesses) or transmitting articles
producing evidence (such as collected moleculaenad}, records and documents (such as police
intelligence evidence). According to Art 3 (3) Cal®59 the requested Party may transmit certified
(photostat) copies of records or documents unlessdquesting Party demands the transmission of
the original versions. Art 4 (1) EU-MLA Conv 2000pplements that unless regulated otherwise
“the requested Member State shall comply with trenélities and procedures expressly indicated
by the requesting Member State, [...] provided that [they] are not contrary to the fundamental
principles of law in the requested Member Stat@”order to enable Hungary and Bulgaria to
comply with the Austrian procedural specificatioofsthe Austrian Code of Criminal Procedure
(hereinafter, ATCCPY}, the latter were annexed to all MLA requests.dooadance with Art 7 EU-
MLA Conv 2000, the MLA requests were sent in writferm so that the receiving authorities could
establish authenticity.

The request of certain specific forms of MLA regar the consideration of some
particularities:

Questioning the Suspects

As stipulated in Art 4 Conv 1959, the requestedyPsinall name the date and place of the
execution of the MLA requests upon request. Offscand interested persons may be present if the
requested Party consents. According to Art V (1xh&f Austro-Hungarian Treaty these officials
even have the right to ask additional questionsprogdose further investigation measures.

When requesting the questioning of the suspecis fiangary and Bulgaria in presence of
the Austrian investigating authorities, the Austrfarosecutor explicitly pointed out the interest of
the Austrian investigators to attend the questignior practical reasons, the Austrian prosecutor
mentioned by name the criminal police officers gmwdsecutors who should be present at the
questioning and added their phone numbers to faglthe scheduling.

Search and Seizure

When requesting the search and seizure of the gyopkthe suspect F. from Bulgaria, the
Austrian prosecutor had to consider Art 5 (1) C&@8%9, which provides that any Contracting Party
may reserve the right to make the execution oélettogatory for search or seizure of property
dependent on one or more of three conditions, warelspecified in Art 50 CISA. According to Art
5 (2) Conv 1959, any other Party may apply recipyod such a declaration is made by a
Contracting state.

When ratifying the Conv 1959, Bulgaria declared thaeserves the right to execute MLA
requests for search or seizure of property onlyif(d#)e offence motivating the letters rogatory is

24 BGBI. No. 631/1975.
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punishable under both the law of the requestingthadequested Party and (c) if execution of the
letters rogatory is consistent with the law of thquested Party. Hence, it was important to find ou
whether the facts of the case could be subsumeeruhdBulgarian Criminal Codeand whether
Bulgarian procedural law provided for the requesteghns of investigation (both of which were
affirmed). Again, the Austrian Ministry of Justideelped to verify the conditions and made
available the respective Bulgarian provisions als agetheir translation to the PPU Eisenstadt.

Police Intelligence Evidence / Molecular Material

When requesting and subsequently receiving polntelligence evidence, the Austrian
authorities had to respect Art 23 EU-MLA Conv 200fich — in order to protect personal data
transferred due to a MLA request — names (relgteajeedings, the consent of the executing Party

or danger to the public as alternative conditidimaang for the use of these data.

3.2.3. Procedure

Art 14 Conv 1959 stipulates the formal requiremdatdVLA requests. In accordance with
this provision, the MLA requests sent to Hungaryg &ulgaria indicated the authority making the
request, the object of and the reason for the stqagewell as the identity and the nationalityraf t
suspect concerned. As the MLA requests all felleunéirts 3, 4 and 5 Conv 1959, it was also
necessary to describe the offence(s) and to gstaranary of the case (Art 14 (2) Conv 1959).

Art 15 Conv 1959 names the Ministries of Justicéhefrequesting and the requested Parties
as the responsible authorities for receiving amilisg) MLA requests. However, Art 15 Conv 1959
is dispositive and — with relation to the partiegalved in the present case — overruled by the CISA
and the EU-MLA Conv 2000, whereupon MLA requestsynb@ made and returned directly
between judicial authorities and (additionally) vieeén Ministries of Justice or through national
central bureaux of the International Criminal Peli©rganisation. In relation to Hungary, the
Austro-Hungarian Treaty had to be taken into actasrwell.

Applying the cited sources of law, the Austrianggeutors had to keep to Arts 6 and 24 of
the EU-MLA Conv 2000 in relation to Bulgaria, prding for a direct transmission of MLA
requests between the judicial authorities in chargess a member state demands MLA requests to
be sent to a central authority. Bulgaria made uUsthe latter option so that the MLA requests
addressed to Bulgaria were sent to the Bulgarigire®oe Prosecutor's Office of Cassation as the
competent central authority.

In relation to Hungary, the prosecuting authoritieay generally associate directly during
the pre-trial phase of a criminal case (Art XII AJstro-Hungarian Treaty), which is why the PPU
Eisenstadt/Austria sent the MLA request directlyh® competent Hungarian prosecution unit.
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The provision of the Conv 1959 defining the langu#ég be used for MLA requests is also
dispositive (Art 16 (2) Conv 1959). For that reas8ulgaria required the translation of MLA
requests and annexed documents into Bulgarian irto@ran official language of the Council of
Europe — so that a respective translation was geciby the Austrian prosecuting authorities. By
contrast, there was no need to translate the Migests sent to Hungary owing to a respective
provision in the Austro-Hungarian Treaty (Art XlII)

3.3  The Role of Eurojust in the Resolution of the Qaflict of Jurisdiction

On 28 August 2016, the Hungarian authorities infedriEurojust about a possible conflict of
jurisdiction between Austria and Hungary. On theealay, the Austrian Eurojust Desk forwarded
this message to the PPU Eisenstadt. From an Aagteespective, Eurojust has accompanied the
proceedings all the way from the beginning of theestigations to Hungary's acceptance of
Austria's transfer request. In order to analysertile Eurojust has played in this process, the
legislation on which it was founded as well agéevant operational powers have to be examined.

3.3.1. Competences and Tasks of Eurojust

The legal framework on which Eurojust operatesnistalled in the EU legislation on
multiple levels: On a Treaty level, Arts 82 (1) @)d 85 (1) (c) of th@reaty on the Functioning of
the European Uniorefine the tasks of Eurojust as preventing, settind resolving conflicts of
jurisdiction. Art 85 (1) (c) explicitly states th#ite tasks entrusted to Eurojust may lie“time
strengthening of judicial cooperation, includingtkettiement of conflicts of jurisdiction [...]”

Eurojust was founded by the Council with its Demisi2002/187/JHA as &ody of the
European Union with legal personality to stimulaied to improve coordination and cooperation
between competent judicial authorities of the MenfBietes™® faced with serious cross-border
crime, such as organised crime, corruption, draffitking and terrorisfi. In 2003, the original
CD 2002/187/JHA was amended by CD 2003/6594H#hile in 2008 it was renewed by the CD
2009/426/JHA®. All three CDs have to be read together, whictvliy a consolidated version, the
so-called CD on Eurojust (hereinafter, EJD) hamhmgblished by the Council as a NStfor the
purpose of simpler readability.

Eurojust is not competent in all, but only in cerfanore serious cross-border criminal acts.

These selected offences are not directly namechenBJD. Art 4 (1) EJD, however, names

25 Para 1 of the Preliminary Notes to CD 2002/18A/JH

26 cf. European Judicial Networand Eurojust Joint Task Force Paper: Assistance in Internati@ooperation in
Criminal Matters for Practitioners: What can wefdoyou?

27 CD 2003/659/JHA.

28 CD 2009/426/JHA.

29 Note from the General Secretariat of the Cous4l7/3/09 Rev 3.
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Eurojust's competences by way of referencing tmepstences of Eurojust's counterpart in the field
of police cooperation, i.e. Europol, which are gt in CD 2009/371/JHA (hereinafter, EPD)
This legislative technique of citation ensures ttiet competences of Eurojust and Europol are
identical in this respect, covering the offenceselil in the Annex to the EPD. As one of these
crimes in the competence of Europol — and therefdse Eurojust — the Annex names illegal
immigrant smuggling. For this reason, the Annextltd EPD can be identified as the legal
foundation which allowed Eurojust to get involvedie case presented.

Having affirmed the general competence of Eurojust,necessary to point out the concrete
powers it is entitled to exercise. As foreseen m @ (1) (a) EJD, Eurojust has the power to
coordinate between the competent authorities ofMeenber States concerned (Art 6 (1) (a) (iii)
EJD), set up a joint investigation team (iv) andvde it with any information that is necessary for
it to carry out its tasks (v). Moreover, Eurojusia ensure that the competent authorities of the
Member States concerned inform each other on ilga&ins and prosecutions of which it has been
informed (Art 6 (1) (b) EJD), assist the competaumthorities of the Member States, at their request,
in ensuring the best possible coordination of itigations and prosecutions (Art 6 (1) (c) EJD) and
give assistance in order to improve cooperatiomwéeh the competent national authorities (Art 6
(1) (d) EJD). What Eurojust is not allowed to dowever, is to make binding decisions for the
Member States, because its role is designed agvispay and supportive offe

3.3.2. The Involvement of Eurojust

According to Art 13 (7) EJD, Member States are gdadi to inform their National Desks at
Eurojust of all cases in which a conflict of junistibn has arisen or is likely to arise, in order t
guarantee that Eurojust is able to offer its sugpolhe Hungarian authorities fulfilled this
obligation by opening up a case with Eurojust orAR8ust 2015, the day after the discovery of the
van with the 71 deceased refugees. Immediately h#eing received this information, Eurojust
registered a case in their Case Management SysE&ns)¥2. Due to bilateral communication on
police level, Hungary and Austria already knew tha other Member State had initiated an
investigation. Already at this early stage of the-pial proceedings, Eurojust made use of its
competence to assist the coordination betweendhetges involvedf: Via telephone and e-mail —
and therefore much faster than via the official ommication paths — it kept the PPU

30 Council Decision 2009/371/JHA.

31 cf. Art 7 (2) and (3) EJD arigurojust Eurojust News, Issue No. 14, 1.

32 cf. Eurojust Eurojust News, Issue No. 14, 3.

33 This CMS has been established on the basis dféABJD in order to support the management anddowadion of
investigations and prosecutions for which Europrsivides its assistance.

34 cf. Art 6 (1) (a) (iii), (c) and (d) as the ledmdsis of Eurojust offering its assistance.
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Eisenstadt/Austria updated. For example, Austria mwBormed through Eurojust that the Hungarian
prosecutors in Kecskemét were intending to decidehe Austrian EAWs on the following day.
Furthermore, Eurojust mentioned to the PPU Eisdhstat the Hungarian authorities would like to

receive all Austrian investigation results (sucteggert opinions and hearings of withesses).

3.3.3. Two of Eurojust's Instruments: Coordination Meetings and JITs

As the proceedings progressed, it turned out tatspecific cooperation tools provided by
Eurojust played an essential role, namely the imeaif a joint investigation team (hereinafter,
JIT)* on the one hand and of holding a coordination img&ton the other hand. While JITs are
regulated in Art 9f EJD in conj with Art 6 (1) (&y) EJD, there is no Article in the EJD dealing
exclusively with coordination meetings. Howeverlsuneetings lie in the general competences of
Eurojust as addressed in Art 6 (1) (a) (iii), (byldc), which have been outlined ab8ve

Practitioners' experience has shown ‘fleftordination meetings bring together both law
enforcement and judicial authorities from Membeait& and third States, allowing for strategic,
informed and targeted operations in cross-bordemer cases and the resolution of legal and
practical difficulties [...]. Eurojust is a proacte coordinator and offers its facilities, as well a
accommodation and travel reimbursement, for up w@ fparticipants per State, translation
services, and expertise in judicial cooperationciminal matters to national authorities dealing
with serious cross-border crime case®.”

JITs, on the other hand, are teams consisting @gqmutors, judges and law enforcement
authorities, founded with a written agreement fdorgger, fixed period of time and a determined
objective between the States involved, to carryaiminal investigations in one or more of the
involved State¥. The idea of establishing a JIT accompanied thaetjtioners throughout the case
and was first raised by the Hungarian criminal gmland prosecution. Due to the fact that a
complex human smuggling criminal organisation wesuaned behind the crime of 26 August 2015,
Bulgaria, Hungary and Europol showed a high interesitiating a JIT. Austria and Germany, on
the other hand, had a slightly different opiniontbis topic: They did not per se object the idea of
founding a JIT, yet they pointed out to the otmeoived players that, judging from experience, the
instalment of a JIT takes at least three monthm@paration. Due to the fact that the time andeplac

35 cf. Art 9f EJD as well as Art 6 (1) (a) (iv) EJDg legal basis of setting up a Joint Investigafieam between EU-
Member States can be found in Art 13 EU-MLA Con0@0

36 Eurojust Eurojust News, Issue No. 14, 3.

37 However, legislations on coordination meetings lwa found in thé&kules of Procedure of Eurojusthe Art 16 of
which deals with operational meetings (level Il mags), stating that such meetings shall be condevieen two or
more Member States act in accordance with Art §gLEJD.

38 Eurojust Operational and Strategic Activities: CoordinatMeetings,
http://www.eurojust.europa.eu/Practitioners/opersl/Pages/coordination-meetings.aép8/3/2016).

39 cf. Eurojust Eurojust News Issue No. 9 (June 2013) On Joigdtigation Teams, 2.
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of the victims' death had already been identifiedhe crucial issues of investigation, Austria fdun

it more practical to resort to other tools of imi@ional cooperation, such as intensive and constan
exchange of information, especially through coamtlon meetings. This approach was finally
agreed to by all Member States involved as wellyaguropol.

Contrary to the dissenting opinions on the ideaetting up a JIT, the tool of holding a
coordination meeting was instantly appreciated Ibpaxrties involved and was made use of on 18
September 2015 at the premises of Eurojust in ThgukEe/Netherlands. Representatives from
Austria, Bulgaria, Eurojust, Europol, Germany anghbiary participated in the meeting, at which
information was exchanged about the latest devebopsnof the investigations. The case had been
extended to Germany, because there were reasamsoder that the smuggling route may have
been planned to finally lead to Germany. Howeuss, inclusion of Germany did not result in this
country opening another parallel procedure. Europat invited to the meeting, because the
majority of informal hints and investigation resulhad come from multinational cooperation
through the Europol liaison officers.

At the time of the coordination meeting, it waseally assumed that the 71 refugees had
died on Hungarian territory, in case of which Humygaffirmed its competence with respect to
criminal offences resulting in death. Bulgaria thsed that its authorities were only investigating
the offence of a criminal organisation, but not tnene of human smuggling. For that reason, a
conflict of jurisdiction between Austria and Bulgaand/or Hungary and Bulgaria could be ruled
out. The investigators from Europol presented aerngew of their insights into the underlying
international criminal network, which had been idieed by analysing multiple telephone
connections. Moreover, Austria informed the othartipipants that the report from the medical
expert had been handed in but that the identiGoatif the victims still had to be completed. As a
result of the meeting, it was agreed that the itigasons should not be spread to the underlying

criminal organisation at this point, but rather centrate on the case of the 71 deceased refugees.

3.3.4. Practitioners' Experience with Eurojust's Suport

In preparation for conceiving this paper, the atghoterviewed the five public prosecutors
at the PPU Eisenstadt/Austria involved in the easarder to get an impression of their experience
regarding the quality of international cooperatidhey all perceived Eurojust's support throughout
the procedure as extremely helpful. The continuouslvement of Eurojust helped accelerating the
flow of communication between the countries invdlveot only did Eurojust assist with the
exchange of translations and information of natigmacedural rules, but the Member States
involved also had the opportunity to get in toudthwheir National Desks at every hour of the day.
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Between 28 August and 5 November 2015 — the datenwHungary accepted the transfer of
procedures — Eurojust exchanged 11 phone call2&netmails with Austria. Many more acts of
communication must have taken place between Eurajud the other Member States involved.
According to the Austrian prosecutors dealing vifitb case presented, it was extremely helpful for
them to achieve relevant information much fasteanthvia the official, bilateral means of
communication. Thus, the case at hand can be mhlds a best practice example for the
supportive role of Eurojust in international cocgérn in criminal matters. The practicioners'
experience shows théEurojust can facilitate the exchange of information such complex cases,

and can support the discovery of links between raesndf criminal networks involvetf”

4. Transfer of Proceedings

There are no rules provided by the EU to decideciviMember State should prosecute in
cases of conflicts of jurisdiction. Therefore, thigeria actually followed by national authoritiasd
the importance given to each of them may vary. Bgjuhe majority of Member States do not have
set criteria to decide on the best place to prdseeither!' However, Eurojust has published the
Eurojust Guidelines for Deciding which Jurisdicti®mnould Prosecuti its Annual Report 2003
Thereupon, territoriality — and particularly the@é in which the majority of the respective crinhina
act took place — remains the most dominant fad@dher criteria are the nationality/place of
residence of the defendant(s) or victim(s), the anadvanced stage of proceedings, the broader
scope of investigations or the place in which nodéghe evidence is preséht

With regard to the transfer of proceedings, Ex@opean Convention on the Transfer of
Proceedings in Criminal Matters of 194{€onv 1972) can be used by prosecution authonties
ratified by all Member States involved. Due to ttaet that Hungary has not yet ratified this
Convention, the transfer was carried out on theshafsArt 21 Conv 1959 in conj with Art 6 (1)
EU-MLA Conv 2000*

As already mentioned, it was agreed in the bilhtex@eting between Hungary and Austria
as well as in the coordination meeting hosted bifast that the proceedings should be transferred
to the country where the refugees had died. Dukddact that the dead bodies had been found on
the territory of Austria, the Austrian authoritiestained expert evidence from a medical as well as
a technical point of view. Both experts — the maliprofessor and the vehicle technician —
confirmed that the immigrants had already died betw4:45 and 6:50 a.m. on 26 August 2015. As

40 Eurojust Eurojust News, Issue No. 14, 3.
41 Eurojust Eurojust News, Issue No. 14, 5.
42 Eurojust Annual Report 2003, Annex, 60-66.
43 Eurojust,Eurojust News, Issue No. 14, 6.
44 Eurojust,Eurojust News, Issue No. 14, 7f.
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the analysis of the road charge system renderedthieawhite Volvo van had still been on
Hungarian territory by that time, it was clear thlé closer connection for prosecution lay in
Hungary rather than in Austria. For that reasoa,Ahstrian authorities sent a respective request to
transfer the proceedings to Hungary. However, leefie transmission was executed, Austria
finalised its pending investigations, namely thenigfication of the victims and the remaining DNA
analyses. The Hungarian authorities accepted #nsfer of proceedings by note 5 November
2015. By application of Art 6 Conv 1959, evidenaengd in the course of the Austrian pre-trial
procedure, i.e. the expert reports, the DNA analyee protocols of the hearing of witnesses and

the seized van, were transmitted to Hungary togetith a copy of the Austrian investigation file.

5. Conclusion

When evaluating the success of investigation a$ agetooperation, it is remarkable how
efficiently the competent authorities in the cotggrnvolved have cooperated. Considering the vast
extent of the case — six suspects with four diffeneationalities acting on the territory of two
countries, 71 victims and (at least) three differemmpetent jurisdictions — the result achieved is
exemplary: Within a period of only two and a halbmths, the investigating authorities met their
pre-defined goals of solving not only the crimigabke, but above all the conflict of jurisdiction by
applying the tools of international law, working tive highest cooperative level and making use of
the aid provided by international coordinative instents. The Austrian practitioners even went so
far as to describe the order of events as a besitipe example of international cooperation
regarding organised international crime.

Analysing the case, it can be observed that ortheomain accelerators of the process was
the informal manner of communication between thaities involved, which often preceded the
(official) transmission of documents, evidence alder information. Although the channels of
communication provided for by the international m&s of law (i.e. the option to transfer
documents via e-mail if authenticity is establishaldeady ensure a quick and accurate exchange of
information, the main key to success has provebpetonutual confidence. A lack of trust between
the countries involved would have led to the reffa$ahe execution of the EAWSs and to the release
of the suspects, which might have frustrated tkelwtion of the case altogether.

The underlying reason, however, why mutual trus bacome so important in the first
place, lies in certain weaknesses or obstaclesnatitie sources of international law that need to be
overcome through combined efforts. One of thesdacles in the present case has been the
existence of language barriers: While the Hungat@mpetent prosecutor's language competences
— he speaks perfect German — has proven to bemedirehelpful, it was more difficult to tackle
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language differences with the Bulgarian authorjtiecause neither the Austrian prosecutors spoke
Bulgarian nor did the Bulgarian prosecutors speakn@n. With regard to written communication,
the Bulgarian authorities demanded a translationthef documents sent and received, while
Hungary accepted the German original. As a reguibok a couple of hours to transfer requested
documents to Hungary, whereas at least two days weeded to send the same information to
Bulgaria. The unification of languages to be usednternational criminal proceedings is thus a
desirable aim. Similarly, the standardisation afgedural aspects such as deadlines (especially with
regard to EAWSs) would facilitate the work of autiies investigating on an international level.

On the positive side, the website and the Judfdials of the EJN are perfect examples of
how to overcome obstacles resulting from natiomsgatities: While it can be very complicated and
time-consuming to find the declarations of the Mensbof an international Treaty clarifying the
question of national competence for the specifiamseof investigation requested, the Judicial Atlas
provides for the same information by simple mousx.c

In conclusion, the case presented has illustratetl the key to successful international
cooperation lies within the intensity of informatieexchange and the degree of mutual trust
between practitioners as well as the quality of itlternational legal framework provided by the

International Community.
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